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AMEND TH£ SHiPPINS ACT OF t9tf 



wiimraapfcT, xabch s, lans 

,'U.S. Sehatb, 

CsUMmillL ON COUUB&CS, 
SciXNCIi Ata> l^jLNaFQKrATIQH^ 
SUBCOMMITTBI! ON MbSCHAHTC MaBINV AJfV TOUBISU. 

T'he sabcoDamittee met at LQ:05 a.m. in. room IMj EusseU. Senate 
'Office B^tSix^r Soo. DazueL C Inbi^e (ctiftirm*n, of ttie suticoao- 

. Diit<a*V plUbdilB^. 

QSElKEHa STATXltENT BY SiXAZOB. IKQVIX 

Senator IitonxE. Tliia mormng the comzaittee bogioa heajinga on 
S. 23S6, a. ball to streBgfbea tlie authonty of the federal ManCime 
. Comoiissian. (JFMCfi to ^prove e^ual acce^r pooliog ft.T»y rationaliza- 
tion agreements byimmimizing theiafixiiiLthc antitrust EawSipiOTldiBd 
^ they contain cm^aio. con^etitive ai^eguaidft wIucIl ttie TiiS spenis •ut. 
Althongh none of these agreeouttta are vnl&TfuI under tRe flipping 
Act„ 1916. the TTiMiTwr iijL which they Esve heea advumaiexeS has 
Urzery frustrated the, afiility of the camcES to use thun. 

The Sttipping Act, IStlSjjraftbotfies thei^^ulatcHy part of ouiiiaiional 
shipping policy. That poncy is intended to safeguard ftgainst sjoee- 
menLa and practices in tha \1&. ocean liner, tiaides whick votul be 
detrimental to the commeicW iQterests of the Unitwl Ststes. Ta that 
. «iidr it is aimed! at jaeaervin^ coa:4ietitioii ia fliese Cradeab Tnius, all 
carriers opcrsbiitg is the fiurraQi cocumeice of tbe I^ted Stages must 
comTCtfi'OpenJj' and &M;ly wita one another. 

The Shipping Act (section 15} does immunizfi certain anticonmatS- 
tive agreements among carriers from Che kojftuci of the anf itrust laws, 
i£^ and onlj iX, such uieememts. are filed inth, and approeed by, the 

This proTi^a is staiutoiy recognition that economic cooperaiian 
through rate and pooling arrangements under QaTemmfat supervision 
and control are necessary for greater c^olanXy and fscqiueEMj of 
service; stability and uniformity of rates; economy in the cost of 
service; better distribution of sailings; and equal treatment of shippers 
through the elimination of secret arrangements and underhanded 
methods of discrimination. 

The FMC and the courts have held, hoivever, thet section 15 pre- 
vents the Commission from overriding antitrust policy more than is 
necessary to meet a serious transportation need public benefit or 
valid regulatory purpose. See Federal Maritime Commission v. Svenska 
AJctiebolaget lAnien, 390 U.S. 238, 1968. 
(1) 
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By appearing before the FMC and consistently opposing all con- 
ference control of ocean freight rates and practices, the Antitrust 
Division of the Department of Justice has in practical effect further 
restricted the narrow antitrust immunity provided by section 15. 
Indeed, the Chairman of the FMC testified before this committee 
that, in his opinion, the Antitrust. Division does, hot regard the 
Shipping Act as the law of the land. 

In the administration of our shipping laws and policies the FMC is 
thus forced to steer a course between tne regulatory provisions of the 
Shipping Act permitting economic cooperation, and the procompeti- 
tion policies of our antitrust laws. 

Supporters of a strong and healthy U.S. merchant fleet are near 
unanimous in their opinion that the PMC has foundered on the shoab 
of our antitrust policy, and the liner agreement of our merchant fleet 
is in serious trouole a5 a consequence. ■■ 

Former Chairman of the FMC, Karl E. Bakke, asked the question: 

Will the totitnist tail wag tbc dog, or will we establish a hatiooal oceatt'trans- 

■ portation policy, attuned to the real worJd and to the- realities of the industrV, 
that will serve the interests of a healthy U.S. merchant marine and tif Gtabl^ U^. 
ocean trades? 

S. 2386 is an attempt to answer his questions -affirmatively for a 
strong U.S. merchant fleet. 

During the subcommittee's recent Iiearings on relating several 
witnesses advocated an approach such as S. 23S6, Eis At least a' partial 
"answer to overtonnaging and therefore to rebatir^. TTiese hearings are 
intended to explore that possibility, 

I wish to emphasize tnat S. 2386 is not intended in any way to 
supercede or otherwise replace S, 2008. 

S. 2008 and S. 2388 are neither mutually exclusive nor interdepend- 
ent. In fact; they may well be complementary because each m its 
separate way would strengthen the. FMC's ability to deal witJi 
' reoating. 

Orieinally, the Department"" of State, the Department of Justipe, 
; the Niarilime Adtnimsti'ation, and the FMC were scheduled to testify 
this past Monday, March 6. At the request of the administration, the 
appearance of these agencies has been postponed uniit a later date'to 
tnat it may develop a unified position which would rec'oncilie oor 

■ antitrust and shipping policies, 

; I think this is long overdue. ' ^ ■■.:/'. 

Although it is encouraging to know the administration is :facii^ this 
problem, the Chair cminot nelp but note that the issue is not one of 
first iinpression. Indeed, it is lai^ly responsitde for the predicament 
of our hner fleet today. 

[The bill and ag«icy comments follow :] 
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S. 2386 



. . IN THE SENATE OF THE UNITED STATfiS- 

ill; TxiKointrodaccrl tiro followiiig^ IjiHj wl-icli was waa firleo aiuX 
to the Committee on pommette, Science, Wil Trnnsportatiou 



A BILL 

To amend tLe Shipping Act, 1916, as amended, ■to' provide for 
the prompt and effective implemen'tatipn. o£ vertaia eq.U(A' 
access^ pooling, rationalization, apportiomnent and related 
recipix)cal oceau transportation agreements entered into 
between cairiers of &e Bsi^ at the 'United States^ and of 
the nations with ■which we trade' and to provide iminmuty 
for such a^eements froin. the application of the anfitrost 
laws. ■ . ■ 

1 . Be it enacted By the Senate and House of Bepre^Ata^ 

2 tives of the-Uhited SUUesofAmerica in Congress assembled^ 

3 That the Shipping Act, 1916, is hereby amended as follows: 

4 Add the following section 15 (a) ^following present seo-: 

5 tion 15 of the ^'pping Act, 1916; 

n 
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1 "United Staie^-flajf (iomnnm carrfers by water in foreign 

• 2 commeroe, hcEeipafler laferred. tn aa. 'United 6tates carriers/ 

3 and common carriers by water in foreign commerce of the flag' 

4 of the nation which is t^e ocean* port destrnatlon or oiigin 
^ :M tb* CVBO vluc^ as, t^-si^ject'ol aacli; agyeamanta, li'»r&-- 

6 inafter referred to as 'reciprocal carriers', ore Iierety author- 

7 ized to enter ftrto ocean- tr ansji o i t ati ini irgreements, liercin- 

8 ttftcr referred to as Jxec^rocal oce^ii transportation ngree- 

9 ments', which estaBffsfi a cargo poofor pools, provide for 
ICt . equal access to govcmmenli controlled cargoes, provfJe for 
3A.; iMioBilizatiaa o^ Miliars, au^or aj^attioacanunj^^ lasses 
3!% or hvffitr betwmir me\i eitvriers latit m whic&i bite: IFaited 
13 . fitateg carriers have and receivc'a share equal' fo (lie sliare 
!Ult ;«ieomIiiaad,skazcs.«£aiul/at:have'rl|^tseqiuil to thoseof the 
15 recipprocal carriers. Such reciprocal ocean transpartrtion 
Kk'-ffgnfMedii iJuX W lavU mi Asiik JMt.Acfpted anii 
]>% ««Mi^t«A Ann aJ( pnrnriiks' •£ ^ filuaWB Jtntitiiut A«t 
»>:i)Sit^X 18&0, Hokiffi^ T3^.^ tWWBnkVauil Act 
l»'^:o£ Ati|:isS-^^ 1SB4^ ike dftytoa jVci •£ Ootdbtfir 15, 1914, 

20 sections 1 to 11 aoitliiS o£tiUe> ISsiHmB'iUi ai9<iilbnciUiS nni 

21 Acts supplementary thereta, hcrclnjiftcr referred Obi. as the 

22 'antitnist laws' : Prodded, That — 

23 "(1) Such reciprocal ocean transportAtion agree- 

24 ments shall not prohibit or otherwise prevent any 
.35 other United States or reciprocal. carrier or any carrier of 
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2 ' ; eLtbcr AS paf ties to sucb Kwiprooal oceeu iiiansportalioii 

3 jigr^GDUuts DT as Jionp&rties'to'sueh agrefiments .and 

4 to ^rticif ai« er -compete i>a :a fur, reasonable .«n4 
^\ .equiiiatde bask for^iu-goes moy\ag in the icade -or ti'nilcs; 
g and 

7 "(2) Such reciprocal . ocean .traii^>0(tattOD ttgHM- , 

8 ments may provide for concurrence in and pai-tieipafiou . 
^ • by ot^er «oninio>L cariierBi)y v'atcr of the United Sfatos 

10 or of Ihe ilag of ihe recipi'ocal caui&i's or of iiuy otiief 

11 flag. 

12 "Any sucli reciprocal ocean trauBporlation ^gseaaeais 
lij and any amendments lliereto shall become effective tliit^ 

14 days after fiTii^ by tlie parties wi& Ihe Federal Maratimo 

15 C«iQmi$sien And >Eball mmun kn^ul oud cfiecUve UDtU <tai- 

16 celled hy the jartiea, or any of them, -widi iorfy-fiye days 
17' notice tc ^ Federal MflratJne <?ommi6non, v^eas -a»i 
IS untnl ^Bi^jNHH'ed hy ^ Fedeial MarilJaae CsmiiaiBsiea «n 

19 Endings, ^el* notice -smi! heaiiiig snd final determiimluni aa 

20 tii^a4, if any, liuii Hit agreement imlatce gulKeetiods ^1} 

21 auV^' i^) ^ ^8 8e(£on, as Itonimboi'e ^t lov^li. 

22 "Whoever -vrtflales «ny ■prorimm of tlits-fieetiDn Aall' Ve 

23 subject to a civil penalty of not more than $25,000 Xor 

24 each day such violation continues, after final determination 

25 of Eucli vioIatioQ. In Ike evmi of any mch violation, the 

26-BB8— T8 3 
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1 pendties, diunages and/or reparations provMefl liy f1>it; 
2' section and 'title shall "be die exclusive -penalties and/jir 
■3: remedies 'fot 'all isncli violations and' kU sacll 'violations aio 
4- }ierel)y excepted and exempted from the antitmst laws anS. 
5 any and all penalties and/or remedies provided -thereby.". 

Securities and Exchange Couuission, 

Washington, D.C., April SB, 1918. 
Hon. Wabben A. Maonuson, 

Chairnum, CommiUes on Commerce, Science and Transportation, U. S. Senate, 
Washington, D.C. 

Dear CHAiRyAK Maondson: This is in response to your request for the Com- 
miasion's comments on S. 2388 (the "Bill"), which would amend the Shipping Act 
of 1818 (the "Shipping Act"). Aa you may be aware, on October 13, 1977, Harvey 
L. Pitt, General Counsel of the Commission, testified before the Subcommittee on 
Merchant Marine and Tourism of your Committee on S. 2008, a bill also intended 
to remedy the serious problems of rebating and other malpractices facing the na- 
tion's shipping industry. At that time, we caressed our support for legislation 
aimed at salving these vexatious problems. We pointed out, however, that the 
Commission has no experience witn or responsibility for adminiatering the Ship- 
ping Act. In the context of the issues to which the Bill relates, the Commission's 
expertise stems from its responsibilities under the federal securities laws to ensure 
appropriate disclosures by publicly-held corporations, including those companies 
engaged in the shipping industry. Thus, we have only limited comments on the 
Bill. 

The Bill would authorize the creation of "reciprocal ocean transportation agree- 
ments" between United States carriers and reciprocal" foreign carriers. The 
agreements would; "[(a)] estabUsh cargo » * * pools, !{b)I provide for equal aecesa 
to government controlled cargos, • * *[(c)| provide for rationalization of sailings 
* * * [and (d)] apportion earnings, losses or traffic between such cflrrierB • * *." 
Additionally, the Bill would provide immunity for these agreements from the 
application of the antitrust laws. 

Senator Long, in his comments accompanying the introduction of the Bill, 
stated that "once carriers reach, by mutual, negotiated agreements, fixed pro- 
rations of trades, ^qual access to cargos, scheduled pu^ioipation in profits and/or 
rationalized limitations on services, the incentive to grant rebates largely dis- 

The Bill does not amend the federal securities laws, and generally deals with 
matters outside the Commission's jurisdiction. While we favor the goal towards 
which the Bill is directed, we take no position as to whether it would solve the 
problem of rebate and other malpractices in the ocean trades in an appropriate 
manner. 

The views set forth in this letter are those of the Commission and do not neces- 
sarily refiect the views of the Administration. Copies of this correspondence have 
been forwarded to the Office of Management and Budget. We will, of course, in- 
form yon of any advice received from OMB concerning the relaUonship of our 
position to the programs of the Administration. 

If you require any further information, please let me know. 
Sincerely, 

Harold M. Williams, Chairman. 

■123 CoDgieBSlODal Becord S19TS5 (dally ed., Dec. IS, 1977) (remarks of Senator Loni). 
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Senator Inoutb, With these opening remarks, I would like to recog- 
nize my distinguished colleague from Louisiana, Senator Long. 

Senator Lonq. Thank you very much, Mr. ChairmsJi. 

I have no statement at this point. I would like to hear what the 
witnesses can offer us. *B 

Senator Inoutb. Our first witness this morning is thepresident of 
Delta Steamship Lines of New Orleans, La., Capt. Jay W. Clark. 

Welcome to tne committee, sir. 

STATEHEKT OF CAPT. J. W. CLARE, FBESIDEirT, DELTA STEAX- 
SHIF LUTES, mC, NEW OELEAITS, LA. 

Captain Clark. Good morning, Mr. Chairman, Senator Loi^. 

Mr. Chairman, I have prepared a statement, copies of which hava 
heen distributed. 

Senator Inodte, We will receive that and without objection, the 
full statement will be made part of the record and you may proceed in 
any fashion you wish, sir. 

Captain Clark. If it's agreeable with the Chair, I will just read it 
and respond to questions. 

Senator Inouyb. Fine, sir. 

Captain Clark. My name is J. W, Clark. I'm president of Delta 
Steamship Lines, Inc., of New Orleans. I wish to express our apprecia^ 
tion and full support for S. 2386, as introduced by Senator Long. 

I also subscribe to the statement in support of that bill which he 
introduced into the Senate on December 15, 1977, 

The various statutes affecting our foreign commerce clearly recog- 
nize the importance to oiu- national interests that the United States 
maintain a strong and efficient merchant fleet. 

Delta Steamship Lines, Inc. is an example of our ocean common 
carriers or "liner operators" as they are usually called. Based on the 
U.S. gulf coast, we serve the east coast of South America, Central 
America, the Caribbean, and West Africa. Delta, founded in 1919, is 
presently operating its fourth fleet of vessels as a progressive com- 
ponent of America's modem capital intensive maritime industry. We 
are members of several shipping conferences and pooling agreements 
existing in the trades served by our operations. At the present time, 
we are engaged in extensive expansion planning, which includes the 

Eroposed acquisition of the Latin American services of Prudential 
ines, Inc. That is the former Grace Lines. 

Although our ocean commerce is also the ocean commerce of our 
trading partners, the 1916 Shipping Act imposes unilateral regulation, 
and attempts to "export" our antitrust philosophy. 

While making conferences comparatively weak through the restric- 
tions imposed on them, the act causes both the conferences and our 
trades eenerally to be open to all carriers which have tonnage which . 
cannot he gainfully employed elsewhere. The resultant overtonnaging 
gives rise to malpractices and cutthroat rate-cutting practices which 
ultimately work to the detriment of our foreign commerce. 

Since unilateral U.S. regulatory efforts do not fall evenhandedly 
on U.S.-flag lines and on their foreign-ffag competitors, the U.S.-flag 
lines have been and are at a substantial disadvant^;e. 
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We have created, thpoygh our regtriatoiy system, an artificial 
climatesB whitih a varieljf of proUems have arisM), many of whJcli 
are unique toth«U;S. trades. At f^ same-time, not all of ourprdHMos 
are inherent within our own system. I refer to the practices wnich have 
been adopted by predatory Communist-flag state-CMttroBed shipping 
lines wiiich have become increasingly active in the U.S. trades, 
engaging in ^'dumping" practices ostensibly to earn hard currency. 
These carriers, as cross traders, that is, opwating in trades bet^veen 
the United States and countries other than their o«"ii, have created 
vwiy eubataatifd problems for iire competing eommerei^ carriers in 
our trade. ThispDoblAm Skaz its erigin in dlie political juotivation of the 
Communist states and the nature of their state economies. It can only 
he solved by legislative and/tw political means through restricting 
their ability to pursue tieir sinister goats in our trad«s. 

Other malpractices, more particularly the payment of rebates, are 
a prodnct oi overtonoaging. Tfee difficulty of eubpena enfMcement 
against non-U.S. carriers places the heavier burden on U.S.-flag 
carriers. This is a gross and obvious inequity for which there is no -nvrrr 
ftril eolutiou. Tlie ov«lonnaging problem, again, is the prodnct of 
our own legislation by which we encourage -tae entry of all camera' 
into our trades. This easy access to our terapfM^ foreign commerce is, 
in "effect, a "come ©ne — o<Mne all" invitation to all carriers, thus 
creating a veritaWe "dumping ground" of essential U.S. trade r©«tes. 

Our regulatory statutes are such that shelter for all comers is assured 
without regard^ for our national flag int»e9ts, contrary to the, 
promotional objectives of eur various dipping acts. HeaxHig 
pTOoesses are lengthy, oost3y, aod frustrating. In an abundance ol 
caution, to assure antitrust immuni ty under section 15, endless 
documents are filed with FMC 

The proliferatitMi of cargo reservation laws altaoad, and the expand- 
ing fleets of dev^opmg nations, place still greetw" pressure on ccanpeti- 
tive commercial shipping services, which might %egt be illnstrated by 
the UNCTAD code <rf conduct. 

Tliere are a number of bHls presentfly pending before Congress 
iivtich se^ to bring a degree of -mow to our ooeaa trade. 

The "Ocean Shippiag Act of 1977,*' H.H. 9998, deals with "coti- 
tr^ed carriers," that is, the st*te-controIied ctt»ss trading -Commu- 
nist^fieg Irnes. 

[ understand that a ccMBpenion bill will soon 'be intiodnoed by this 
committee of the Senate. The bHl woiM Tetfuire sudi oontw^d 
carriers to justify their ratee. It wowld not apply t© vessds «t nations 
with which the United States hae a "most favored nation" treaty, to 
carriers which are parties to a "rate a^ireement or service agww neiit," 
or to a "oontrollea" carrier engaged in direct eoHuneroe Jfeietw^en its 
flag state and the United Stetes, I endorse this effort for its recognition 
of a probl«n and as a needed first step toward coping with it. 

Companion bills described as antirebating logislatioa, S. 2006 Mid 
H.R. 9518, have been the subject of substantial hearings before both 
the Senate and House committees. They constitute an attempt to 
brii^ siHne degree of equality to the rewtioiiship betwewi U.S.-flag 
aad loreign-flag carriers. 

I have proposed throu^ testimony before tiie House and Senate 
committees that an effective alternative solution would be to require 
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that the U.S. based agents representing f^roi^-flag C8dni«s found to 
be in noncompliance cease their representation during the term of 
noncompliance. This could be a peiBuasive and efTective commerciai 
solution, providing substantial incentive for obtaining the production 

of records. 

The bill now being considered by this committee, S. 2386, promotes 
rationalization between carriers where we are dealing with those of 
our own Nation and of our trading partners, and represents an impor- 
tant step toward correcting some of the problems which we have 
created m our foreign commerce. I fuTiily believe that S. 23S6 offers 
an effective device to control both ov^'tonnaging problems and the 
problem of malpractices such as rebates, as outlinea by Senator Long 
m his memorandum submitted with the bill. It is time for the United 
States to get out of its role as the dumping ground for surplus tonnage. 
We have been the recognized relief valve for every shipowner in the 
world which could not better employ its vessels. This was an artificial 
creature of our own making which we have paid for, continuously, 
over the years and which we must now bring to a point of rei^onable 
control. This can be accomplished, in part, oy the present bill and I 
commend it to your very serious and favorable consideration. 

The pooling, equal access and rationalization agreements sought 
to be encouraged by the amendment have largely been developed and 
refined in the United States/Latin American trades. As Delta has been 
an active participant in these trades both prior to and during the de- 
velopment of these intercarrier agreements, we are familiar with the 
negotiation and implementation of such agreements and their bene- 
ficial effect on U.S. foreign commerce. 

As a result of actual experience, there are a number of supporting 
statements which I can make at this time, as follows: 

One, such agreements are the most effective means developed to 
date for eliminating malpractices such as rebates. 

Two, such agreements tend to limit overtonnaging and strengthen 
freight conferences, providing rate stability for the benefit of both 
earners and shippers. 

Three, such agreements do not tend to increase freight rates but, on 
the contrary, as pointed out in Swiator Long's memorandum, it has 
been demonstrated by the Department of Justice itself that during the 
decade from 1965 to 1975, average ocean freight rates increased by 
only 3.4 percent per year in the United States/Brazil and Argentina 
trades, as contrasted with an average 14.9 percent annual increase 
during the same period in the North Atlantic trades where such agree- 
ments did not exist. 

I have had my staff prepare a list of all of the different conferences, 
showing increases since 1970 in freight rates. 

In conference areas of 28, the aver^ percentage incre^e where 
they did not have pooling agreements is 145.16 percent with the 100 
as the starting factor. 

In the areas where bilateral pooling agreements existed, it was only 
105.39. 

If you would like that as part of your record, I would be glad to 
submit it. ■ 

Senator Inoute. Without objection, that will be made part of tbe 
record at this point. 
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[The information follows:] 



Total general rale inereaie since Jan. 1, 1970, including fuel supplement and currency 

adjustment surcharges, by representative conferences in U.S. foreign trade 

[Using initial rate of $50 W/M for basis comparison] 

Pereent of 

Conference: tncreate 

American West Africa Freight Conference 135.00 

Atlantic and Gulf-Indoneaia Conference 167.08 

Atlantic and Gulf-Panama Canal Zone, Colon and Panama City 

Conference 91. 64 

Atlantic and Gulf-Perejan and Arabian Gulf_ 214.08 

Atlantic and Gulf-Singapore, Malaya, and Thailand Conference.. 167.08 
Atlantic and Gulf-West Coast of Central America and Mexico 

Conference 82. 04 

East Coast Colombia Conference 79. 12 

Far East Conference 123.80 

Gulf-Mediterranean Ports Conference 197. 80 

Gulf-United Kingdom Conference 192, 34 

Leeward and Windward Island and Guianas Conference (except 

Trinidad)--- 88.56 

Leeward and Windward Island and Guianas Conference (Trinidad 

only) — - - 10& 16 

North Atlantic- Baltic Freight Conference 144.54 

North Atlantic-Continental Freight Conference 166. 70 

North Atlantic-French Atlantic Freight Conference 155. 20 

North Atlantic-Mediterranean Freight Conference (except French 

ports) 268. 36 

North Atlantic-Mediterranean Freight Conference (French ports 

only) - -_ 197.60 

North Atlantic-United Kingdom Freight Conference 159.44 

South and East Africa-United States Atlantic and Gulf (East 

Africa) - _ — 203.50 

South and East Africa-United States Atlantic and Gulf (South 

Africa) 181.06 

United States Atlantic and Gulf-Australia-New Zealand Con- 
ference - -„ 21&00 

United States Atlantic and Gulf-Haiti Conference 134 32 

United States Atlantic and Gulf-Jamaica Conference 87. 88 

United States Atlantic and Gulf-Santo Domingo Conference 79. 70 

United States Atlantic and Gulf-South and East Africa _ 181. 06 

United States Atlantic and Gulf-Venezuela and Netherlands 

Antilles Conference (Aruba only) 87.82 

United States Atlantic and Gulf-Venezuela and Netherlands 

Antilles Conference (Curacao only) _ __ 98. 60 

West Coast South America Northbound Conference 54. 04 

Total percentage increases _ _ 4,064.52 

Conference areas 28 — average percentage increase 145. 16 

Same information aa above for typical areas (conference)) where bilateral 
agreements exist 

Pereent of 

Conference: increate 

Atlantic and Gulf-West Coast South America Conference 97.48 

Inter-America Freight Conference (Atlantic and Gulf to Braizil 

and Uruguay) 130.00 

Inter-America Freight Conference (Atlantic and Gulf to Argen- 
tina) - - 126.42 

Inter-America Freight Conference (Atlantic and Gulf from Argen- 
tina and UrURUay) 127. 40 

Inter-America Freight Conference (Atlantic and Gulf from Braiil) . 84 12 
U.S. Atlantic and Gulf- Venezuela and Netherlands Antilles Con- 
ference (Venezuela only) 66. 04 

Total percentage increases 632. 36 

Conference areas 6 — average percentage increase 105. 39 
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Captain Clark. These are proven facts, not theories. They were 
developed in actual competitive conditions, not in hypotnetical 
models. 

We submit that they deserve the very close attention of the Con- 
gress and the Nation if we are to begin to remedy the problems which 
exist in our foreign commerce. 

The utilitv of such agreements is not limited to our Latin American 
trades. On the contrary, we axe seeing recognition by carriers in other 
major trades that, if they are to ehminate or reduce the problems in. 
those trades, similar agreements must be adopted. 

The bill does not provide for any form of agreement which is not 
already permissible under our shippmg laws and represented by agree- 
ments on file with and approved by the FMC. At the same tmae, 
commercial activity and commercial decisions, to be effective, must 
be allowed to move at a pace more rapid than that of our regulatory 
agencies. Our carriers cannot remain embroiled in the delaying snaij 
Tmich initial regulatory approval entails. 

The bill does not remove such agreements from the jurisdiction of 
the FMC, but does allow them to be implemented, on 30 days' notice, 
unless disapproved by the Commission after hearing and appeal, if any. 
I believe that this puts the emphasis on the right syllable, that is, 
the agreements are beneficial, should be promoted and should be per- 
mitted in all instances, save where it is actually demonstrated Uiat 
they work in a manner contrary to the purposes e;roressed by this 
legislation. Further, it is to be noted that the bill does not permit 
agreements which will preclude the entry of other carriers either as 
participants in the agreement or as outside carriers. Such restriction 
of excess tonnage can be accomplished under agreements which ra- 
tionalize sailings on a basis intended to best serve the needs of our 
commerce and such agreements could also effectively restrict the 
advances of predatory Communist cross-traders. 

The bill further gives emphasis to the reciprocal needs and rights 
of both the carriers of the U.S. flag and of our tradii^ partners— all 
of those trading partners— in the reciprocal trades with this country. 
There would be no discrimination agamst vessels fiying the fiag of any 
nation. Thus, a pooling agreement which did not include carriers of 
the U.S. flag and of the reciprocal flag would not be subject to the 
implementation-prior-to-approval provision of the bill but would re- 
quire, if the FMC deemed it necessary, a hearing before the Commis- 
sion prior to the implementation of the agreement. Again, I say that 
this places the emphasis where it belongs, on the reciprocal rights of 
this country and its trading partners and their legitimate interests in 
promoting the trades of their nations, their exporters, importers and 
carriers. 

We should now turn to a system imder which a substantial part of 
regulation can be accomplished through commercial negotiation be- 
tween carriers and shippers, and S. 23S6 would provide great assistance 
in this direction. 

The United States now stands in splendid isolation from the real 
world of shipping. Our statutes invite destructive competition to U.S.- 
flag liner shipping, and our "open arms" policy attempts to perpetuate 
the outdated mare libenim philosophy of Grotius. It is time for reality. 
We are overregulated yet underprotected. We need greater freedom to 



yGoogle 



implement connnercial solntions, bnt only gerenuDentsI r^ulation 
can protect our shipping from predatory, poEtically raotiTated Com- 
munist fleets. 

There are other proposaJ? which have been dtseossed <m Capitol 
ffiW which I beliere deserve serious consid^^tion. These include the 
adoption of closed conferences coupled «-ith the legalizationi of ai^pp«- 
councils in order to provide a system of checfca and balances. 
' Mr. Chainnan, no bill in that regard has yet been introduced. I 
miderstand that in the House of Representatives Merchant Afarino 
and Fisheries Committee such a bill is being contemplated. 

Mr. Chairman, in conclusion, I submit that aev^al maritime bills 
introduced in the 95th Congress have considerable merit, and I respect- 
fully suggest that the various bills proposing amendments to the 1916 
Shipping Act, substantially complementary, should be considered as a 
vhole bSl — perhaps proposed as the 1978 Shipping Act. 

Thank you, sir. 

I would be pleased to answer any questions I can. 

Senator Inoute. Thank you very much. Captain Claik. 
■ Captain, I'm certain you have heard of the fAaase "blockii^ 
statutes." 

Captain Ciakk. I'm sorry, sir. I'm not a lawyer. I'm not familiar 
withit. 

Senator Inoutb. Where he used the phrase "blocking statutes," the 
Attorney General was referring to those laws in foreign countries 
that prohibit their nationals from sharing documents with our law 
enforcement ofBcials. 

Captain Clark. Yes, sir, I'm famihar with that. 

Senator Inodye. It has been shown by the Attorney Ceneral that 
one of the chief obstacles to enforcement of our malpractice laws are 
these blocking statutes found all over the worid. 

That being the case, would you support an amendment to the law 
which would suspend a carrier's tariff for failure to produce documents 
when the FMC requests them pursuant to an investigation regarding' 
malpractice? 

Captain Clark. Yes, sir I understand that's the substance in great 
part of the bill now before the House. There's testimony being pre- 
sented this morning on this. This is the so-called third flag bill if I'm 
correct, that contains such a provision. 

I believe the companion bill is under consideration by this 
committee. 

Is that correct, sir? 

Senator iNotrTE. No; I had su^ested that maybe an amendment 
can be put in the authorization biD. 

Would you be in favor of that? 

Captain Clark. Yes, sir. The same thing could be accomplished by 
putting the burden on foreign-flag agents. This would be perhaps a 
more diplomatic way of achieving it, because the agents in their own 
self-interest would excercise a great deal of influence for their principals 
to produce documentation. 

'There's always a question about the production of foreign records; 
whether or not they are really accurate. 

If someone is going to cheat, what's to prevent them from falsifying 
the records they do submit? 
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We don't have these people here to testify under oath and to be 
subject to the penalties for perjury such as the American carriers would 
have in this country. These principals are located abroad. 

Senator Inouyb. We are aware of that, sir, but right now we can't 
get anythir^. This measure, your measure, specifically refers to equal 



. Could you define that so there won't be any ambiguity? 

Captain Clahk. In the first place, this is Senator Long's measure. I 
fully support it. Equal access applies to the Government-controlled 
cargoes. 

In many of the Latin countries, there are cargo preferences laws 
which reserve the cargoes of the respective countries to their flag 
vessels, in. many cases up to 100 percent, unless there's reciprocity 
with the countries with which they trade on a direct bilateral basis. 

The American-flag lines have been at great disadvantage because 
of this and, through the intervention of the U.S. Government such as ' 
in the instance of Brazil, where there's an intergovernmental agree- 
ment which was recently renewed, by the way, bilateral equal access 
f^eements have been effective, whereby the flag vessels of both 
countries have access to the government cargoes of each country. 

This country has the Public Resolution 17, and the various other 
type of cargoes that come within our cargo preferences laws. The cargo 
preferences laws of many of the developing nations are far more ex- 
tensive. They extend to even where the letters of credit are issued. ' 

Banks control exchange, exchange permits, import permits, any- 
thing which is financed by government banks and government 
authorities. 

. It all has to come to their national flag interest. This is often referred 
to as exonerated cargo, waived cai^o when other people are permitted 
to participate. 

Senator Inoute. In other words, this type of agreement is negoti- 
ated between government and government. 

Captain Clars, No, sir, mostly on a commercial level, Policywise, 
in the case of Brazil, where there was government confrontation in 
1970, it would involve an intergovernmental agreement. It did not 
specify the terms of the agreement. That was left to the carriers to 
negotiate. 

This was assigned by the officials of the Maritime Administration, 
Department of Commerce, State Department, and their correspond- 
ing authorities of Brazil. It was just renewed this past year. It was a 
3-year agreement and the renewal time has come about, was overdue. 

Senator Inoutb. In this respect, if no equal access agreement were 
in existence then, this bill, S. 2386, would not be operative? 

Captain Clark. Yes, sir, it could be. It would provide sufficient 
incentive on the part of all fleets of all nations, to provide the cargoes 
under reciprocal bilateral basis. 

^ It should be stated, of course, by including the equal access provi- 
sions within pooling agreements, that this makes ail of the government 
cargoes equally available to the vessels of both nations. It's a great 
assist. 

Senator Inoutb. Would the measure immunize a pooling and ration- 
ahzation agreement where the country of our tradrag partner has no 
cargo preference at all? 

26-838—78 S 
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Captain Clabe. Senator, I don't quite understaiul the question. 

Senator Inoutb. Would that law apply in those trades where the 
country has no car^ preference laws? 

Captain Clark. Yea, sir, it could. 

Senator Inoutb. It could apply? 

Captain Clabe. Yes, sir. 

Senator Inouye. How many of our trading partners faave cargo 
reservations or cargo preference laws? 

Do you have a listing? 

Captain Clark. Senator, the Maritime Administration effectively 
updates their list. I think they did it last year. There's hardly a nation 
OD Earth with a maritime fleet that does not have some form of cargo 
preference or protective legislation for their nation^ fleets. 

Insofar as specific cai^ sharing arrangements, this is prevalent in 
Latin American trades, m Africa, the developing nations. This is one 
of their big thrusts. 

The code of conduct has not been adopted, as you know, but it has, 
in effect, been implemented in many, many of the so-called 77 — ^it's 
really 130-odd now — originally there were 77 developing nations. 

Senator Inoutb. In your judgment, how many of our U.S. foreign 
trade routes are overtonnaged? 

Captain Clark. I believe most of them are. Senator. 

Senator Inouye, Is there any way of determining whether a trade 
is overtonnaged? 

Captain Clark. Yes, sir. 

Senator Inoute. How would you determine that? 

Captain Clark. The statistics are easily obtained. The total of the 
cargo in the trade, you divide it by the capacity of the vessels and 
you quickly find that most vessels are going out with less than full 
capacity. 

Senator Inoutb. That would indicate to you a route is overtonnaged. 

Captain Clark. Very much so. When a ship is going out with less 
than 75 percent of capacity, that's usually a losing voyage. 

Senator Inoute. Can the agreements as set fortn in S. 2386 be used 
within a conference system? 

Captain Clark. Yes, sir. 

Senator Inoute. The cargo pools provided for in this bill are per- 
missible, so long as they permit third-flag carriers to enter the trade 
as parties to the "reciprocal ocean transportation agreement," or as 
nonparties able to participate or compete on a fair, reasonable, or 
equitable basis for careoes moving in the trade. 

Suppose country Jt nas a law which, as implemented by an equal 
access agreement between it and the United States, reserves 85 
percent of the cai^o moving in the trade between country X and the 
United States, to the carriers of the United States and country X, 
who are parties to a specific reciprocal ocean transportation agreement. 

Under the circumstances of such an equal access a^ement, how 
can a reciprocal ocean transportation agreement satisfy the require- 
ment of this bill as to a third-flag carrier who wanted to enter the 
trade? 

Captain Clark. Mr. Chairman, I beUeve the bill goes on to state 
in those provisions, the only fair and reasonable basis. It would be up 
to the Federal Maritime Conmiission to find out if the parties to sucn 
agreements have acted on a fair and reasonable basis. 
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There's a provision, I believe — the bill is right in front of us — to 
the effect that there's a 30-day time period before implementation 
during which time the FMC may request comment from interested 
parties, and then they may proceed to hold hearings on whatever basis 
they wish. 

The objective of this bill, as I understand it, is that carriers will not 
be harassed by these long, long periods of hearings, that whenever a 
protest arises, from any party, a nearing process ensues in the normal 
coarse of procedure. That delays the approval for up to a. year. 

In my company, we have been through this. We can attest to this. 
In some respects, it has been harassment on the part of some people 
to give them a better bargaining position or to delay the parties in 
achieving a greater d^ee of cooperation and bring stability to the 
trade. 

This is to achieve stability in the conference, which in the past has 
been lackii^. 

Senator Inohte. Would you say this so-called delay and harassment 
is rather common? 

Captain Clahk. Yes, sir. We have experienced it several times. 
We are experiencing it right now. 

Senator Inouye. Some have suggested that pooling arrangements 
within conferences may be a way of limiting malpractices. 

Are the pooling agreements within conferences which these people 
are speaking about the same as the pooling agreements in this bill 
which would be immunized from antitrust laws? 

Captain Clark. In general, yes, sir. In testimony that I have read, 
even the CENSA group — they have testified in favor of pooling 
agreements in which they have stated they found it as being conducive 
to eliminating malpractices. 

Initially, the Europeans were very much opposed to it. I recall as an 
advisor to the U.S. delegation, the first meetmg in Geneva, that the 
group B lines were opposed to cai^ sharing as such. That was in 
1970, as I recall. 

Subsequently, they have come 180° and they are all supporting this. 

The pooling agreements are in existence between Europe and Latin 
America and other nations. 

Senator Inoutb. Under this bill, if there was a pooling agreement, 
would military cargo or revenues from such mifitary cai^ be included 
in the pool? 

Ca,ptain Clark. It could or it could be exempted. 

Senator Inoute. Under present law, it would be carried under the 
U.S. flag. 

Captain Clark, That's true. If it were included, it would be counted 
against the U.S.-fiag share. This would not be in conflict with the law, 
the 1903 law, as the cargo would be carried by the American flag, but 
it would count as their share under a poolings a^^ement. 

Senator Inoutb. If this bill would immunize equal access agree- 
ments commercially negotiated, would it include agreements such as 
the one involved in the so-called United States-Guatemala trades? 

In that case, the Guatemalan Government adopted cai^o preference 
policies which favored a select group of Guatemalan-flag carriers, asso- 
ciated carriers, including certain U.S.-owned lines. 

Captain Clark. I'm very familiar with that case because my com- 
pany was involved in it from 1973 until the recent resolution of itj 
through the action of the FMC. 
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' We first preferred charges ^(unst the Guatemalan law 41-71 in 
1973 with the FMC and before the Special Trade Representative 
under title 3 of the Trade Reform Act of 1974. 

There are, to my knowledge, no pooling agreements with the Guate- 
malans. There were agreements with certain so-called associated com- 
panies with the Guatemalans whereby they a^^ed to pay them 5, 10; 
15 percent for the revenues in exchange for being considered an asso- 
ciate under the conditions of the Guatemalan decree 41-71. 

We would not pay that money to the Guatemalans. This is why 
we were in conflict. This is why Delta was prevented from carryii^ 
Guatemalan cargos reserved by that statute. 

However, as we went forward and, following the proceedings before 
the Special Trade Representative, we did reach a pooling agreement 
with the Guatemalan state fleet which would have resolved the mat- 
ter. However, the intervention of another American-flag line upset 
the entire thing. Despite the fact that they were given the opportunity 
to share within the American-flag portion, this didn't satisfy them. 

Therefore, we withdrew the pooling agreement and went back to a 
section 19 t-ypQ of hearing. 

Senator Inouye. Would that agreement be immunized under this 
bill? 

Captain Clark. It certainly would. The type of agreement that we 
executed, Delta Line and Flomerca, the state fleet of Guatemala, was 
a bilateral agreement providing for entry of other carriers. 

Senator Inoute. Did the FMC find this agreement discriminatory? 

Captain Clahk. No, sir, it never came to a hearing. The intervention 
of Sealand and the conditions prevailing within the FMC at that time 
were such that we would have been facing a year's hearing process. 

This was despite the fact that there was a specific provision in this 
for Sealand to share within the American-flag portion. 

However, Sealand would not accept that and, therefore, the Guate- 
malans backed off and we therefore were forced to go to the section 
19 route. 

Senator Inouyb. Does this article in American Shipper, January 
1978 issue, cover that situation rather honestly? 

Captain Clark. You have me at a disadvantage. I haven't read 
the article, I don't beheve. 

The headline is correct in that had the Guatemalans not changed 
their law, which they did, it was proposed by the FMC that they 
would put a countervailing duty or fine or penalty, whichever term 
you wish to apply, against the revenues of the Guatemalan-flag ships, 
their chartered ships and any associated line. 

However, the Guatemalan Congress acted rather expeditiously. 
They already had a bill going forward, but this enabled them to push 
it forward. And they enacted a new piece of legislation which elimi- 
nated the discriminatory aspects. 

It was duly signed by the President of Guatemala within the time 

limit and the threatened countervailing action of FMC was dropped. 

Senator Inottye. Captain, I thank you very much. I have several 

other questions I would like to submit to you for your study and 

consideration and, hopefully, some response. 

Senator Long? 
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• Senator Lono. Yes. As I understand it, Captain Clark, your testi- 
mony is that S. 2386 does not provide for any a^ement that is not 
already permissible under the shipping laws, but it merely eliminates 
the delaying snarls which have prevented these laws from being 
eflEective. 

Captam Clark. That's correct, sir. The act specifically provides 
for approval of pooling agreements. 

However, as I stated, the problem is constituted by the hearing 
process which can last up to a year. In the meantime, your trading 
partners — they are proud nations in the Latin American countries — 
they get upset by it. 

We have no monopoly on FMC or regulatory bureaus. They have 
their own. When they approve it and they don't get action within a 
reasonable time, they disapprove it. 

The whole thing goes down the drain to the detriment of the foreign 
commerce of the United States. 

Senator Long. I want to illustrate a problem, something havmg to 
do with my personal experience. 

At the end of World War II, I was assigned the job as a young nav^ 
officer of reviewing court martials. Trying to be sure I was domg the 
right thii^ as the good Lord gave me the sight to see it, I found those 
court martials piling up on my desk to the point where I would come 
back and work most of the night and still couldn't dispose of them all. 

Finally, a more ex])erienced lawyer than I had ever been told me 
the only way to get those things oflf the desk was to go ahead and 
make a decision even if I was in error. 

He pointed out that those poor souls were sitting in the brig waiting 
for a decision from up here and they weren't coming out of the brig in 
any event until I could decide about the court martials. 

That being the case, I got busy and decided them, resolved my 
doubts one way or another and made decisions. 

By the time I was through, I got the best fitness report I had had 
in the Navy and the officer didn't want me to get out of the service 
because he found me indispensable at that point. 

You're doing a greater injustice in a situation like that, sitting 
around thi nking about it. You ought to decide it. 

There was reviewing authority above me. I was working for a 
reviewing authority, but it still had to go up to a higher authority. 

To delay these matters was to deny justice. I learned that point m 
short order. Once I learned it, I was able to do the job I believe that I 
should have been doing. 

Now isn't what we are talking about here the fact that you have 
certain rights under the law but the rights are effectively denied 
because of interminable delays? 

Captain Clark. Yes, sir. 

Senator Long. It gets down to the adage of justice delayed ia 
justice denied. You have all kinds of rules in the Senate, but if it's 
debatable, unless it's a matter of high priority, you can't keep it 
before the Senate long enough to get a decision. 

As you have indicated, there was an experience in Guatemala where 
you had to forgo your rights because it would take a year to ever 
get a decision. People don't feel like waiting a year for cargo to move 
from one place to another, do they? 
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Cftptain Clare. No, sir. As a matter of fact, the Guatemalans 
themselves would not stand still or go through the hearing. They felt 
it was a fair proposition, that the interests of other parties were 
protected and other American-fla^ interests. 

They were willing to go alone with it, but one line alone was able to 
completely stop a peaceful settlement. Therefore, we suffered 5 years. 

Now I don't want to belabor that fact, but in another instance was 
in a so-called coffee pool many years ^o. One Norwegian line was 
able to take a year's delay in getting approval of the coffee pool. This 
pool was to stop rebatii^. 

What we are asking for many, many times and what you have 
accomplished in this biU — as my Senator, I was talking to you about 
this— IS to expedite the process. Otherwise, the other trading partners 
and the other governments say we can't do business. 

Senator Long, The point is that if the American carrier — and you 
represent one of the lai^e American carriers — if the American earner 
is subjected to all of the delays that are implicit in this situation that 
exists today, the remedy that's provided by the law is not really 
available in a great number of cases. 

Captain Clabk. Yes, sir, it is, unless somehow a meeting of the 
statutes of the other country, the other trading partner, is somehow 
resolved with our statutes. 

Senator Long. How would this bill, S. 2386, affect the Communist 
cross-traders? 

Captain Clabk. That's a point I touched on in my testimony and 
which I'm delighted to elaborate on, 

I think all American-flag lines have unanimously appeared either 
individually or collectively through associates to this committee and 
to the House committee with due concern for the encroachment of the 
predatory and Communisfr-type flag shipping menace. 

With these type of agreements, there would be provision for third 
flag lines, whatever they are, to be within such agreements. But they 
would be boxed within a small part of it. The major share would go 
to the two trading partners. 

Let's take, for example, the Brazil -United States agreements, 
following this principle of 40-40-20. 

There was 40 percent for Brazil, 40 percent for the American lines, 
20 percent for the third-flag lines. 

If the Communists came into the Brazilian trade, th^ would be 
in the 20 percent along with the Norwegians, Mexicans, Colombians, 
and Argentinians, and so forth. 

However, it would not be discriminatory because in our trades 
within the Communist nations, they would have the right to have 
the major share as principal trading partners. 

It would be directed to each country you have business with, re- 
servii^ a substantial share for American-flag ships. 

It's no good to have all of these ships unless we have cai^oes. That's 
an absolute must and the Communist menace is spreading every day. 
They are building more and more ships far beyond their needs. They 
are already in the Caribbean. They are in the Latin American trades, 
African trades from Europe. 

They are coming fast. 
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Senator Lono. They are not limited by laws such as the antitrust 
laws that we pass in this country. 

Captain Clark. No, sir. 

Senator Long. What's your understanding of what our Govern- 
ment's policy has been on rebatii^ practices, and enforcement over 
the past few years? 

Captain Clark. The FMC, within the limits of statutes and their 
competence, they have dihgently tried to police this. They have in- 
sisted on neutral body agreement, some of which have been successful 
and others which have not been. 

The real difficulty is that the — very little can be accomplished by 
the FMC except, say, in this country. 

You may recall that most of the — if not all of the disclosures in this 
country have been made by the auditing committees of the large 
corporations and the auditors insisting that it be reported to the SEC 
and then on to the regulatory bodies. 

Abroad, they don't have any of that type of procedure. Then you 
take the control of cargoes, a consignee or shipper, depending on the 
load or cai^, can direct the routing. They can direct it overseas and 
a forei^-flag line, it's the same old thing, 

Theu- documents today are not accessible. They can be hidden, 
distorted, and the rebate paid abroad. 

The only ones available for the submission of documents and con- 
trol are the American-flag carriers. 

Senator Long. What has been the experience with shipping rates 
in these instances where voluntary pooling agreements have been 
entered into? 

Captain Clark. I gave the comparison here. Senator, and I quoted 
our own memorandum which you submitted. I completely agree with 
that. The rates have been much less in these trades. I think it averaged 
3.4 percent per annum over 10 years in the Latin American trades 
where pooling ^reements existed, compared to 14 something in the 
North Atlantic where there were no pooling agreements. 

Senator Long. Do you beheve our liner trades are discriminated 
against by foreign shippers because of routine practice they eng^e 
in such as rebating? 

Captain Clark. The trade agreements in Latin America with the 
pooling agreements, I am convmced that rebates have been elimi- 
nated. It doesn't pay to rebate. If you take away the incentive to 
rebate, it's gone. 

In the trades where we do not have pooling agreements, yes; it 
occurs. 

Senator Long. For the record, I would like for you to give us ex- 
amples of the Communist carriers eng^iing in dumping practice with 
regard to U.S. shipping. You may have examples of that and if so, I 
would like to have that for the record. 

Has this country, through its own laws, been responsible for over- 
tonnaging by encouraging a come-one, come-all policy? 

Captain Clark. Yes, sir, definitely. We invite anyone here and 
we keep no one out, 

SenataLong. Thank you. 
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[The following information was subsequently received for the 
record:] 

Deuia Steamship Lines, Inc., 

NetB OTleant, La,, March IS, 1978. 
Hon- Daniel K. Inootb, 

Chairman, Merchant Marine and Touritm Subcdminiltee, Commerce, Science and 
TraTuportation Committee, Senate O^ice Building, Wathington, D.C. 
Dear Senator Inouye ; Thank you very much for the opportunity of appear- 
ing before your Committee and presenting niy views on S. 2386 and other legisla-. 
tiOD related to improving the lot of the U.S. Mercliaat Marine, eliminating rebates, 
etc. I do believe tnat all of thia adds up to a most constructive effort and I wish you 
and ypur. colleagues auecesa in achieving an early and effective resolution to the 
current problems affecting U.S. flag shipping. 

At the end of my presentation, you banded me several questions and requested 
that I respond as soon aa poaaible. Attached hereto is my response, which I trust 
you will find satisfactory. With all good vishea to you and the other distinguished 
members of the Committee, I remain 
Sincerely yours, 

J. W. Clark, 

President. 
Attachment. 

Question. S. 200S is intended to strengthen the FMC's ability to deal with 
illegal rebating by increasing the penalties and giving the PMC additional author- 
ity to require the production of documents by foreign flags. The bill does not deal 
with Section 15 agreements, and the antitrust immunity that section provides. 
S. 2386, on the other hand, brings into issue antitrust laws and policiea as they 
apply to certain section 15 agreements. 

(a) Would you agree the two bills raise different issues? 

(b) Would you alao agree there is a fundamental difference in the scope and 
subject matter of the two bills? 

Answer, (a) I fully agree that the two bills raise different issues and that there 
Is a fundmental difference in the scope and aubject matter of the two bills. 
As indicated by ray testimony, I believe that there are a number of problems which 
oiir carriers must face and which must be met by a combination of legislative re- 
sponses which will serve to place ua on a course which will preserve U.S. foreign 
commerce and our merchant marine. 

(b) However, the two bills (S. 2008 and S. 2386) do have one common objec- 
tive — and benefit— that is to eliminate malpractices such aa rebates. 

Qaetlion. Under S. 2386, consider, for example, the North Atlantic trade where 
France, Germany, the Netherlands, "United Kingdom, Scandanavian countries are 
all maritime countriea. May a German carrier be a reciprocal carrier only as the 
United States/German traffic; a British as to only United States/United Kingdom 
traffic? What is the status of a carrier which is a consortium of carriers of several of 
the European nations? Would it be possible for the carriers in the North Atlantic 
trade to frame-up an agreement which would meet the requirements of S. 2386? 

Answer. It is correct that a German carrier would be a reciprocal carrier only 
as to United States-German traffic, etc. This is not a situation which is unique to 
the North Atlantic. In our South American trades, the Brazilian carriers would be 
reciprocal carrieiB only as to United States- Braiilian traffic; the Argentine carriers 
only as to United States- Argentine traffic, etc. U.S. carriers, in turn, have these 
rights only in the trades between the United States and Brazil and not between 
Brazil and the United Kingdom, Germany or some other area, I would suggest 
that it would equaUy be appropriate for a German carrier to be a reciprocal carrier 
in the U.S./German traffic and to be a third-flag carrier, as indeed it is, in U.S. 
trafSc between France, the Netherlands, United Kingdom, etc. 

In the case of consortiums, it is my view that it would not be inappropriate tor 
them to have the reciprocal flag status of each of the countriea whose flags are 
flown by their vessels. It must be borne in mind, however, that under the bill the 
interest of the carriers which are reciprocal to those of the U.S. flag must not 
exceed, in toto, the interests of the U.S. flag. It is my view that the carriers in the 
North Atlantic trade could produce an agreement which would meet the require- 
ments of S. 2386, recogniJiing the differing status of the carriers in the varying 
segments of the trades. Similarly, a series of separate agreements covering the 
trade also could be utilized for the same purpose. 

Queaiion. It has been said that participation by subsidized lines in pooling agree- 
ments may, depending upon the particular agreement, violate various provisions 
of the Merchant Marine Act of 1936. For example, Section 804 prohibiting any 
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Bubsidized cjurier from directly or indirectly acting as an agent or broker of a 
foreign line except with special permission for a limited time; and Section 60i; 
precluding an operating difTerential subsidy award unless required to meet foreign-* 
flag competition. Would you please comment as to these eectiona of the Act, ajid 
any other if you feel there is a conflict. 

Answer. The standard operating dilTerential subsidy agreement contract 
BpecificaUr requires the approval ot any such agreement, under which approval 
the United States "shall consider whether such agreement contravenes, or may 
reasonably be expected to operate at any time so as to contravene the purposes, 
policy, or provisions of the (Merchant Marine) Act (ot 1936)." 

I do not beheve that the relationship between parties to any forms of recip- 
rocal agreements dealt with by the proposed amendment serves to establish 
the U.S. flag subsidized carrier aa an agent or broker of the foreign line. As to 
foreign-flag competition, even under pooung agreements the reciprocal carriers 
will remain in competition for the more desirable cargoes and, further, wifl remain 
in competition with the third flag-carriers operating in the trade. As such, I do 
not believe that there is a conflict in this area. 

Quettion. Some contend that pooling and similar agreements may raise partic- 
ular issues when the participants include American subsidized lines, as they 
would under S. 2386. 

Theymaintainthatwbileconference agreements restrict rate competition among 
members, they aflow for the full play of competitive forces insofar as service to 
shippers is concerned. Pooling agreements, on the other hand, eliminate this for 
of competition, at least as between their signatories, as it makes httle difference 
from the standpoint of any pool participant whether he is more or less successful 
than the others is the agreements assures h\n\ a given of total joint revenues or 
cargoes. The whole purpose of the subsidy program, on the other hand, is to 
maximize American service and the success ot the American operator. Therefore 
any arrangements to which U.S. subsidized Unea adhere that detract from this 
objective are highly inconsistent with the objectives sought to be achieved by 
the Merchant Marine Act of 1936. 

(a) Would you please comment on this statement? 

(b) Inasmuch as pooling agreements are permitted pursuant to Section 15 
of the Shipping Act, is there an inconsistency between that Section and our subsidy 
program? 

Answer, (a) I do not believe that pooling agreements eliminate competition 
insofar as service to shippers is concerned. It will remain true that the pooUng 
Unes will compete among themselves for the better paying cargoes in the same 
manner as if the pool did not exist. This will be by providing, to the extent pos- 
sible, superior service to the shippers in the trade. It does make substantial dif- 
ference to the pool participant as to whether or not he is the more auMweaful 
of the carriers within the pool, as well as within the trade. 

As to the objectives sought to be achieved by the Merchant Marine Act of 1936, 
it is my view that the purpose of the Act is to enable tonnage constructed in the 
United States, repaired in the United States and manned by the United States 
citizens to maintain a long-term commitment to the various essential trade routes 
of our foreign commerce. The subsidy program equahzes our costs with those of 
our foreign flag competitors; beyond this the subsidy program does not genuinely 
serve to maximize our service or, in any manner, guarantee our success. 

The reciprocal agreemente sought to be fostered here, on the other hand, are 
Intended to maximize the service and success of the U.S. flag operators in our 
trades in competition with third-flag carriers who have dumped their tonnage in 
those trades. 

(b) As to the lack of consistency between Section 15 and the Merchant Marine 
Act of 1936, I believe that there is real reason for concern here. Section 15 is and 
has been used as an "equal rights amendment" for the third-flag carriers. This. 
in turn, is accomplished at the expense of the U.S. flag carriers both subsidized and 
unsubsidized. The subject is one which I believe can be substantially comple- 
mented by a "closed conference" bill, which I believe deserves the very careful 
consideration of the Congress. 

Question. The cargo pools provided for in S. 2386 are permissible as long as they 
permit third flag carriers to enter the trade aa parties to the "reciprocal ocean 
transportation agreement" or as nonparties able to participate or compete on a 
fair, reasonable, and equitable basis for cargoes moving in the trade. 

Suppose country X has a law which, aa implemented by an equal access agree- 
ment between it and the U.S., reserved 85% of the cargo moving in a trade 
between it and the U.S. to the carriers of the U.S. and country X who are parties 
to a specified "reciprocal ocean transportation agreement." 

26-S3S— TS 1 
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Under the circumBtanceB of such an equal Access agreement, how cxnild a 
''reciprocal ocean transportation agreement satisfy the requirement of 3. 2386, 

as to a third flag carrier which wanted to enter the trade? 

Answer. I do not believe that a thlrd-flag carrier has any "birthright" to obtain 
any percentage of the cargo moving in our foreign trades. If one of our trading 
partners determinee that 85% of the tonnage moving in the trade between itself 
and this country should be carried on vessels of the reciprocal flags, this would 
simply establish an equitable basis for third-flag carriers, i.e., the remaining 15%. 
As I have said before, we cannot "be aU things to all people" as we have attempted 
to do under our Shipping Act, 1916. It is time that we recognize that fact, and give 
proper attention to our own interests and those of our trading partners. 

QwesUon. Suppose an equal access agreement between the U.S. and Braiil. 
And further suppose pursuant to that agreement there is a cargo pooling agree- 
ment under S. 2386 between X, a U.S.-flag and the Brazilian flag carriers, Netumar 
and Lloyd, for the trade between Puerto Rico and Brazil. 

Now suppose X carries scotch whiskey from the U.K. to Puerto Bico, where it 
relays the cargo to another of its carriers, which in turn carries it to Braiil. 

Under S. 2386 would the scotch whiskey be included as part of the cargo to be 
pooled under the agreement? 

Answer. I do not believe that S. 2386 deals with or should deal with the question 
as to whether such cargo would or would not be included within the scope of the 
pool. This is purely a matter for negotiation between the pool carriers. 

Qteeition. Section 205 of the Merchant Marine Act of 1936, declares it unlawful 
for any carrier, through the medium of an agreement, understanding, etc. to pre- 
vent or attempt to prevent another carrier from serving any federally improved 
port designed for the accommodation of ocean-going vessels at the same rates 
which such carrier charges at the nearest port already regularly served by it. 

Typically, as 1 understand it, pool arrangements are backed by rationaliiation 
agreements which divide output coverage. 

For example, in a U.S.-Brazil trade, suppose if the agreement provided for the 
U.S. carrier to call at Philadelphia, and the Brazilian carrier to call at New York. 

Would that agreement violate Section 205? 

Answer. I am not aware of any pooling or other agreements imder which ports 
have been allocated in the manner suggested by the question. Oenerally, it is the 
desire of the carriers to serve all of the ports within their range. Where rationaliza- 
tion agreements exist, they ordinarily serve to space the sailings of the carriers 
BO that if a port requires, for example, weekly sailings, carrier "A" will serve the 
odd-numbered weelB, while carrier B will call during the even-numbered weeks. 

Quetlion. (a) Absent an inter-government negotiated equal access agreement, is 
it possible to guarantee that a U.S. carrier will have and receive "a share equal to 
the share and/or have rights equal to those of the reciprocal carrier?" 

(b) Isn't this kind of guarantee necessary to bring a pooling agreement within 
S. 2386? 

Answer, (a) Under S. 2386, unless the U.S. carrier does receive a share and/or 
righte equal to those of the reciprocal carrier, the agreement does not fall within 
the parameters established by the bill. If the carrier or carriers of the trading 
partner are not willing to accept the principle of an equal share and/or rights for 
the U.S. flag carrier, they will not be able to negotiate an agreement subject to 
the bill. 

(b) I believe that the bill itself provides incentive that the carriers of our trading 
partners will be prepared to negotiate equal shares and rights for our carriers even 
without the necessity for an inter-govemmental negotiated equal acceea wee- 
ment. This, of course, would be in the form of a pooling agreement between U.S. 
and reciprocal flag carriers in a trade where the government of our trading partner 
does not utilize such flag preference laws as those which have given rise to the 
inter-governmental negotiated equal access agreements. 

Question. I understand that in addition to equal access agreements which are 
negotiated between governments, there are commercially negotiated access 
agreements subject solely to Section 15 of the Shipping Act. 

(a) Could you explain what these do? 

(b) Would these equal access agreements be immunized from the antitrust laws 
by S. 2386? 

Answers, (a) & (b) Where a government establishes preferences for carriage of 
cargoes in its trade by its own carriers (or those with which its carriers have 
agreements), it is often possible to negotiate an equal access agreement without 
the intervention of our government. Tie effect of such agreements is the same as 
those which arise from inter-govemmental standings and it is my view that they 
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would and should be immuiuEed from the antitrust laws by S. 2386 in tbe same 
manner as agreements which result, in whole or in part, from the intervention of 

our government. 

Question, (a) If 8. 2386 would immunize equal access a^eements commerciallr 
negotiated, would it include agreements such as the one involved in the U.S.- 
Guatemalan trades? 

In that case, the Guatemalan government adopted cargo preference policies 
which favored select group of Guatemala-flag carriers and ''associated carriers,'! 
including certain U.S.-owned lines. 

(b) Didn't the FMC find that practice a "discriminatory shipping practice" 
and invoke Section 19 of the Merchant Marine Act of 1920, which empowers the 
Gommiasion to impose sanctions on the national flag lines of countries that have 
enacted laws deemed harmful to U.S. foreign commercial shipping? 

(c) If 8. 2386 permits agreements like the one which existed in Guatemala, 
would it be narrowing the scope of Section 19? 

Answer. I do not believe that the actions of the Guatemalan Government would 
have fallen, at any stage, within S. 2386. It should be noted, at the outset, that 
the bill provides that reciprocal agreements are those entered into by carriers of 
the United States flag and those of the flag of our trading partners. Tlie inclusion 
of "U.S.-owned" carriers would not cause the agreements to come within the bUl 
where those carriers did not operate U.S. flag vessels in the trade in question. 

Eather than narrowing the effect of Section 19, I believe that the bill will give 
new meaning to the position of this country in fostering its own commerce and 
U.S. flag carriers. 

Question. Mar Ad's role in negotiating equal access agreements has been described 
as guaranteeing that the national flag lines of a country shall have equal access 
to U.S. government controlled cargoes moving in the country's trade in exchange 
for a similar guarantee from the government of the other country. 

According to some, the difficulty with such an agreement is that the other 
country's definitions of government controlled cargoes are tar broader than the 
U.S. definition, encompassing, in some cases, a sulistantial majority of all cargoes 
moving in the trade. 

(a) Would you please comment on this? 

(b) Could 8. 2386 operate where this was the case? 

Answer. 1 agree that the definition of governmental controlled cargoes in other 
countries will vary from those ot our own country and may be substantially more 
all-inclusive. I do not believe that this, in any manner, would serve as an impedi- 
ment to the operation of S. 2386. This country must recognize that other nations 
may have much stronger views as to the roles which their merchant marines are 
to play in their economies and that we must respect their views, so long as our 
own carriers are given a status equal to those of the flag of the trading partner. 
This is what S. 2386 seeks to accomplish. 

Question. A subsequent witness will suggest an amended version ot S. 2386. The 
Committee will furnish you a copy. After you have had an opportunity to review 
it would you please furnish your comments to the Committee. 

Answer. I do not believe that the amended version of S. 2386 will serve the 
purposes sought by that bill tor several reasons, including the following; 

1. The reference to Section 15, the "deemed approved" provision and the re- 
moval of language exempting the agreements from the antitrust laws will serve 
to place the agreements, effectively, in the same status which they have always 
occupied under Section 16. We beUeve that this uncertainty should not be removed. 

2. The reference to the "complaint ot an aggrieved carrier" presumably means 
that any third-flag carrier can delay/block, by its protest, the effectuation of the 
redprocal transportation agreement. If this is the case, the bill will not be mean- 
ingful in any manner and will not serve to promote U.S. foreign commerce or our 
carriers. 

3. The foregoing also applies to the finding that such an agreement is "unjustly 
discriniinatory or unfair as between carriers." If third-fiag carriers are to be 
guaranteed equal rights with the reciprocal carriers, the bill is simply not 
meaningful. 

4. I believe that the bill has to have fixed and limited standards and that the 
"catch-all" language "to operate to the detriment of the commerce of the United 
States, or to be contrary to the pubUc interest, or to be in violation of this Act" 
will return us to the same vague and unworkable standards which are already 
applicable under Section 15, The simple fact is that the amended version does 
little more than restate the provisions of Section 15 and does not serve to foster 
or promote such reciprocal agreements. 
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' 5. 1 do not believe that there should be a suspension provision in the bill and if 
the FMC has the power to suspend for seven months, camera simply could not 
obtain meaningful action under the statute. 

Senator Inouye. Our next witness is chftinnan of the board and chief 
executive officer of the Moore-McCormack Lines, Mr. James R. 
parker. 

STATEMENT OF JAMES B. BARKER, CEAIRMAK OF THE BOARD AHB 
CHIEF EXECUTIVE OFFICER, MOORE-MeCORMACK LINES, STAN- 
FORD, CONN. 

Mr. Barker. I'm James R. Barker, chairman and chief executive 
officer of Moore-McCormack Resources, Inc. 

One of our subsidiaries, Moore-McCormack Lines, operates vessels 
in the U.S. east coast/South America and U.S. east coast/South and 
east African trades. I have been requested to testify on S. 2386 by 
and on behalf of the Committee of American Flag Steamship Oper- 
ators — CASO — an organization of subsidized and unsubsidized U.S.- 
flag ocean common carriers. 

I believe that the goals of S. 2386 are affirmative, and the realization 
of those goals would substantially aid many of the trades of the United 
States, and U.S. carriers and shippers. As I view it, S. 2386 is primarily 
intended as a procedural statute designed to overcome procedural 
delays which can disrupt commercial relations with our trading 
partners. The bill might also right the course of U.S. maritime policy 
which seems to be heading for a collision with our trading partners' 
laws and policies. 

My company has had substantial experience with equal access 
a^eements and pools over the last 15 or so years. 

Many of these pools resulted from the legitimate desires of our 
South American trading partners to develop their own merchant 
marines. Many of the South American countries passed cargo reserva^ 
tion laws during the 1960's reserving some or all of their government 
impelled cargos to their own national flag merchant marine. Another 
purpose of these laws was to bring stability to trades which had been 
characterized as malpractices. 

When first enacted, many of the South American maritime decrees 
had the effect of unfairly reducing shipper choice by precluding use of 
U.S. -flag carriers. Over a period of time, however, that situation was 
rectified in most trades by the development of equal access and pooling 
agreements in the affected trades. With those equal access agreements, 
U.S. -flag carriers were given the right to compete on an equal basis 
with the South American-flag carriers. In return, the South American- 
flag carrier was given reciprocal equal access to most government 
impelled U.S. cargo, such as Eximbaiik cargo. 

Pooling agreements have been utilized as methods for implementa^ 
tion of the equal access agreements and to secure parity, that is, equal 
portions of the trade be shared by each of the tradmg nation's carriers. 

It is my belief that in the South American trades where our line 
has had substantial experience with these equal access and pooling 
agreements, they have worked remarkably well. 

Probably the best indicator of their success has been the absence 
of shipper complaints concerning the operation of the agreements. In 
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all the trades in which Moore-McCormack Lines has had equal access 
and pooling agreements, there has not been one shipper complaint to 
the FMC at the time the agreements were up for renewal. 

The reason shippers have been satisfied is because these pooling 
agreements provide for adequate levels of service without unnecessai^ 
excess tonnage, enabling carriers to receive a fair return on their 
investment while keeping rates relatively stable in comparison with 
many other trades. 

One of the prime benefits of these pooling agreements has been the 
ability to rationalize sailings and thus assure adequate levels of return 
and stable rates in previously tumultuous trades. 

Both I and other members of CASO believe that there may be 
valuable lessons which can be transferred from the South American 
context to other trades. The use of equal access and pooling agree- 
ments eliminates malpractices more effectively than any other method. 
It does not pay to cheat in a pooling agreement. The benefits of ra^ 
tionalization of trades are substantial. In the rationalized trades in 
South America, rates have been reasonable, service has been ade- 
quate, and the shippers as well as carriers have received the benefit 
of full utilization of equipment in the trade. 

These benefits can be relevant to other trades besides the South 
American. Pooling and equal access agreements could avoid some of 
the conflict between our trading partners which is so evident at the 
present time. 

I believe that S. 2386 was chiefly aimed at reducing the time and 
expense of lengthy regulatory hearings. These procedural problems 
can effectively prevent agreements from ever being implemented even 
though there has been no determination that they are in any way 
harmful to the public interest. 

Under present procedures, an agreement must be approved before 
implementation. In many cases, a hearing will be ordered even if no 
person or agency complains. Last summer the FMC in one order said 
a South American pooling agreement might be against the public 
interest even though not one shipper or carrier had complained. I 
diink S. 2386 would overcome this pressing problem. 

As presently drafted, however, S, 2386 does have certain technical 
problems. I do not wish to go into a detailed analysis of the bill, but 
will point out a few areas of concern. 
The carriers with the important responsibilities and rights in all 
trade are the national-flag carriers of the trading partners. The bill 
recognizes that by defining U.S. carriers and reciprocal carriers. Un- 
fortunately, however, there is an ambiguity in the bill which might 
allow third-flag carriers the same status as "United States" and "re- 
ciprocal carriers." It does not seem to me that third-flag carriers, 
such as the Soviet-line carriers, have any real right to equal access to 
government cai^es or, necessarily, any ririit to be automatically in- 
cluded in pooling agreements. Neither the United States, nor most of 
its trading partners, provide across the board equal access to govern- 
ment impelled cargo to third-flag carriers. In certain trades the defi- 
nitions of reciprocal carriers may have to be broadened, The European 
Common Market or other such entities may desire to be treated as on© 
trading unit. But I think third-flag carriers' rights must be subordinate 
to the national flags. 
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Second, since rationalization and the prevention of overtonnaging 
ore important goals of pooling elements and this legislation, the 
legislation should assure these objectives. The bill appears to require 
that pools be open to participation by all carriers regardless of flag. 
This, as I state, should be corrected. 

Finally, as a technical matter, I think it should be made clear that 
military cargo is excluded from the definition of "government im- 
pelled." 

I think the bill is fair to all lines. Despite my own personal enthusi- 
asm for pooling taid equal access agreements stemming from my own 
experience, Mr. Chairman, I would be the first to recognize that they 
are not a panacea for our maritime trades or for U.S.-fiag carriers. 

Conditions vary from trade to trade, and in some trades, this type 
of agreement is simply not appropriate. Moreover, other important 

Erohlems, such as growth of the Soviet lines, are not addressed oy this 
^islation. So my support for this legislation does not in any way 
diminish my belief that some of the other serious problems which 
th^ committee will face this session require decisive action as well. 

In general, however, I would like to emphasize that we believe the 
goats of this legislation are worthy. The bill would have the effect of 
avoiding the kinds of procedural problems which now face pooling and 
equal access agreements and would minimize regulatory mterference 
and delay with these commercial agreements. 

Thank you, Mr. Chairman. 

Senator Ikottte. Do you believe that this bill will complement or 
conflict with the other bill which is now pending before the committee, 
S. 2008? 

Mr. Barker. Give me the name of the bill. 

Senator Inoute. That's the so-called malpractice biU. 

Mr. Barker. I think it complements the malpractice bill in the 
sense that the record is clear in our South American trades where we 
have had pooling agreements. There's no evidence that any rebating 
has taken place. I think that the problem of rebatii^, as I know your 
committee nas looked at it and you have personal experience in looking 
into it, has been rampant in the trans-Pacific, North Atlantic trades. 

It's a serious problem, one that has to be addressed and a more 
comprehensive approach to it, I think, is required because it's a very 
serious problem and one which reaDy has to be addressed. 

On the initiatives that have been made already, I think rebating, 
from the American viewpoint is over. The problem you are addressii^ 
is rebating from the other carriers. It's a complicated problem. It's 
one that really needs a great deal of time and thought. 

I'm pleased you're givii^ it that time and thought. It's one that — 
it's so complicated that I think a comprehensive oiU on its own has 
to be looked at. 

Just coming into a government confrontation on it in one blow 
might cause a lot of problems. But I think a thoughtful look at the 
escalation of initiatives that would eventually come up to that con- 
frontation if nothii^is done is that's required. 

Seaiator Inoute. The Attorney General has suggested that one of 
the chief obstacles to the enforcement of the so-called malpractice 
laws, are the blocking statutes found in many countries which prohibit 
the liners of those countries from producing documents. 

If these ships refuse to produce documents, should we empower the 
FMC to suspend their teirns? 
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Mr. Barker. That certainly has to be our last card. When all is 
over, we have to have the ability to throw that card. Before we get 
there, I think we would need to look at all kinds of a series of initiatives 
that might get us there before we have to throw that card. 

I'm a little concerned on tbat card just being played initially, say, 
by a middle level FMC employee who would obey that kind erf law- 
without more govemment-to-govemment work on what ^e problem is. * 

As you know, rebating is legal in the European-Japan trade, 
European-Australian trade, or other trades like that. 

We need substantial dialogue on that issue. 

In terms of our pooling agreements, we have the right to that data. 
And that's worked out very well. 

Senator Inodte, Do you have questions? 

Senator LoNQ. Yes. I nave very little familiarity with these blocking 
statutes. Now if we are doing business with another country and we 
are trying to do business by tne same rulebook, treat each other fairly, 
but the other country passes a law that says it's against the law for 
their carriers to provide the U.S. with the information that would let 
us know whether they are breaking our laws, that they are not doing 
business fairly, cheating, chiseling, stealing, should our carriers and 
our Government stand still for that and let them do business just as 
if no such law existed? 

Is that like a fellow having to be in a duel with someone where he's 
standing in the open and the other ^y is standii^ behind a tree? 

Mr. Baesbr. No question about it. 

Senator Lokq. The old story I heard many years ago, this old 
Kentucky colonel was telling about a duel he got in witti a low-life 
character. He said after he paced ofE the dueling distance, he turned 
around and there that scoundrel saw standing behind the tree. 

The question was asked what did you do ^out that? And he said, 
quite natural, "That throwed me behind the tree." 

If they are going to do business that way, shouldn't we do business 
that way? 

How can we compete by the Marquis of Queensbury Rules when 
the other fellow is fightii^by the law of tooth and n^? 

Mr. Barker. I agree. One of the problems we have and it's in the 
record in the House — I think it's accurate. I heard it in testimony 
from the FMC in some cross-questioning — the fact is up until the last 
several years many of our characters weren't playing by the Queens- 
bury Rules, either. 

When you look at the record of investigation on rebate cases, I 
think the record shows that no one was ever prosecuted either way 
on it. I think what we have got to do is conununicate in a series of 
initiatives that that has changed in the United States. 

But to go from wide open rebating to full stop with no measures 
besides closing the ports to our trading partners immediately without 
the process of communication, could cause a lot of international 
problems. Those signals have got to be given — there have to be 
methods in the legislation so that signals can be given so that effective 
dialog can be established to soften the problem. 

Otherwise, we are liable to have a confrontation that's tough to 
get out of. 

Senator Long. Isn't it possible for our Government to follow a 
poHcy that makes it possible for all of our carriers who are out there 
on the seas to do business imd make a decent profit and attract capital 
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so tbat ihey c&n build whatever ships are necessary to stay modem so 
long as we follow the approach that we are going to treat the other 
fellow the way he treats us? When the other fellow doesn't treat us 
fairly, we are not going to treat him fairly. 

. Mr. Barker. I think that's clear. When you look at the cause of 
rebating, malpractice, what you have as opposed to the action, is 
overtonnaging. 

We are the largest trading Nation in the world. We carry 6 percent 
of our own trade. We are the only country that lets everybody in 
indiscriminately. 

. I understand on the trans-Pacific that now foreign companies 
coming under the trade which is overtonnaged already will be equal 
to three U.S. lines in the next year. 

When you have that kind of situation where there's going to be 
cutthroat competition and more and more tonnage comii^.m, you 
certainly have the environment for that kind of malpiractice. 

We need also to look at the overtonnaging situation because it's 
absolutely out of control. That's the root problem. Until that problem 
is solved, there's going to be trouble and real trouble. 

Senator Inouyb. As a Senator, may I recall in one of our hearii^s 
last year, two countries, or representatives of two countries, informed 
the committee and said in no uncertain terms that they will not permit 
their carriers to comply with the laws of the United States as far as 
the production of documents. 
Ctae was Israel and the other was Japan. 

I gather many European countries were ready to testify the same 
way. 

So the problem you spoke of is a real one. 

Senator Long. Let me make this point. If those people won't do 
business on our terms or by the route that we think is fair, I think 
they ought to come in and propose to us how they expect to do business. 
Right now, I can't speak for the situation with Israel. I know more 
about the Japanese trading situation. Those people insist on the right 
to maintain a huge surplus trading with the United States, which is 
part of our overwhelming deficit which is destroying the value of the 
dollar and the world. 

We have toid them in no imcertain terms that we mean business. 
Either they trade in a way we can survive or we will not let them 
victimize us further. 

Mr. Barker. That's true. What's going on in the North Atlantic 
and the Mediterranean is that we are getting dumping. This is no 
different than the steel situation. There's wholesale dumping of excess 
tonnage in the world coming into our trade. There are no tariff 
restrictions on using ships. That coupled with the aggressive buildup 
by the Soviets in our trade — they are the largest single carrier, higger 
than any single United States, American carrier in U.S. trades. 

We have to find a way to stop the dumping. If we stop this dumping, 
the malpractice will end. 

Senator Long. In the trade area, the Japanese can't beUeve that 
this nation means business. And we are going to talk like an old 
Yankee trader for a change. They think at the last minute a fussy 
thinker down there in the State Department will represent aU of the 
authority of the President and say this Nation will do nothing to 
protect its interest. We will suffer all sorts of discriminations and 
burdens we can't afford and we will put up with it forever. 



yGoogle 



It takes- dding to convince thetn that we really mean business. I 
don't know how better to do it than to pass a law to say so. This is 
just one of the area^, but it seems to me that this is an area where we 
ought to say to them, if you want to do business obey our laws. 

Mr. Barker. I would come back to this. The piece of legislation 
has to go to the overtonnaging situation. Any ship that comes here 
can charge any price and dump tonnage on our trades. We are becom- 
ing less and less a participant m our own trade and we are the largest 
trading country in the world. 

Mr. Brennan. I would tike to add a few things to what Mr. Barker 
has commented to about the overtonnage situation and the concern 
of the American-flag carriers and specifically, Senator, you have 
mentioned the Japanese segment of the Pacific trade. 

The American-flag carriers have under an agreement Federal 
maritime agreement, engaged in discussion with the Japanese-flag 
carriers. Hopefully, these discussions may lead to a type of considera- 
tion for approval of a pooling type situation to rectify or to help to 
rectify the imbalances oetween American flag and Japanese carnage 
in this particular trade route. 

It's a grave concern. 

Senator Long. We had testimony before the Senate Finance Com- 
mittee on the trade problem. If you are an industry competing with 
the Japanese industry, you are in about the same situation as if you 
were competing with the Government of Japan itself, because tnat 
government represents those industries and it works just as though it 
were on their payroll. 

So that even if you are at General Motors, you can't compete effec- 
tively with what Japan can put behind its procedures. 

Mr. Barker. That's true. 

Senator Long. In that type situation, if we are going to be fair to 
the liners who fly under our flag, we have the right to expect the 
same consideration for our vessels from the Japanese as the Japanese 
Government expects be given to theirs. 

Senator Talmadge went to Japan a while back. Someone asked if 
he criticized Japan for banking their procedures as they do and I'm 
sure the same thing applies to shippers. His remark was: 

No, I don't criticize Japan for a moment for banking their manufacturera. I 
criticize the United States that it would compete with tliat type of thing without 
banking its procedures. 

Mr. Barker. Exactly so. If we had a simple law that said 40 percent 
of all cargo in and out of the U.S.-trade routes bad to be our 40 per- 
cent, that's what we are doin^. That's what South America did 
originaUy. We overcame the problems and got our share of it. 

Senator Long. Generally speaking, when we do that type of thing, 
we ought to reciprocate. If that's how you are going to do business, we 
ought to do busmess the same. That's the idea of the countervailing 
duty statute. 

lliank you so much. 

Senator Inoute. How serious is the cross-trading by the so-called 
third fla^ like FESCO and the Baltic Steam Ship Co.? 

Mr. Barker. Serious. It's 10 percent of the trans-Pacific tradenow 
and they have new ships being built just for that trade. 

It's 10 percent in the trans-Pacific, They say their goal is 10 percent 
.in the North Atlantic. They are going to Bussia, the Mediterranean, 
and what have you. 
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It's a serious threat. The most serious threat in competing with them 
is meeting their prices. There were a bunch of buses commg in from 
Germany last week. The rate was $10,000 & unit. They dropped the 
Tate to $6,500 to meet the Russians. The Russians dropped the rate 
to $3,500 which, by our calculations, was the cost of fuel to bring it 
over and this was mass transit financing by the Govenmient. 

Are you goin^ to drive the country i^ Russia under? When you say 
to your competitor, "I'm going to take jyou to the wall," that's how 
you're talking about taking to the wall. We can't compete against 
that. 

Senator Inddtb. We still have pending a so-called third-flag carrier 
bill which has not met the approval of me administration. 

Mr. Barkbb. It's an important initiative. 

Senator Inouye, In eacn case, when we try to so something — ^I'm 
not saying this administration, but all of the administrations. They 
say we can't do this because other countries will reciprocate. 

My position is they are already doing this. We are the last one to 
come in with this car^ preference. Eveiy country I know of has 
cargo preference. We have cargo preferences on military cai^. That's 
basic. You expect every country to do that. 

Mr. Barker. I don't know how we stay on board. We had initial 
opposition to the Brazil-United States ^^eement. The Norw^ans, 
Japanese were protesting. They had approved the first bilateral agree- 
ment with Brazil a year before we got into it. Yet they screamed. 

Senator Inoute. I wanted to tell one story which is apropos of the 
situation when you are competing with the Soviet Union. 

An American company was hoping to get involved in transporting 
natural gas from the Soviet Union over nere. They ran all of their 
studies in computers what it would cost to produce this gas and trans- 
port it. They told their Russian trading partners with whom they hoped 
to do business that they ought to alert them to the fact that this study 
indicated that the Russians would be killing their case. That the 
price that they would get for the gas in the United States would be 
consumed by its transportation expenses. 

The Russians reacted to that — that's because you don't know how 
we keep our books. 

Now if you're competing against that type of thing — state tradii^ — 
you are a single American company out there ownii^ some ships. 
And you are taking on the strength of the entire Soviet Union. What 
change do you have in that? 

Mr. Barkek. None. 

Senator iNOtrrB. Thank you very much. 

Our final witness this morning is the present of the Adherence 
Croup, Inc., Mr. Manuel Diaz. 

STATEMENT OF KAHUEL DIAZ, PEESIDEHT, ADHEEEHCE OBOUT, 
INC., NEW TOEK, N.Y. 

Mr. Diaz. Mr. Chairman and Senator Long, my name is Manuel 
Diaz. I'm president of the Adherence Group, Inc., an independent 
oreanization dedicated to serving the steamship industry as a neutral 
self-policing authority. 

Prior to establishing my present company, I was for 5 years execu- 
tive director of Associated North Atlantic IVeight Conferences, a 
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neutraJ body organization engaged in policing, enforcement, and cai^o 
inspection activities for over twenty conferences covering more than 
35 steamship services from Spain through Scandinavia to the United 
States and Canada. 

Previously, I had been president of American Export Isbrandtsen 
Lines, West Coast Lines, and vice president of Grace Lines. For 30 
years, I have been involved in transportation in the foreign commerce 
of the United States. I appreciate the opportunity to appear before 
this committee and to participate in these aearings. 

For over 60 years, the Shipping Act, 1916, as amended, has been the 
bedrock of the U.S. commercial maritime policy. The amendments to 
the initial legislation have in actuality been minor, but we are now 
faced with the absolute necessity of updating our maritime legislation 
so that it reflects conditions that presently exist and that will exist in 
the foreseeable future in the ocean commerce of the free world. 

The United States remains the singular example of open trade routes 
and open ports in the free world. The impact of this vestigal pohcy 
upon the U.S. foreign commerce and upon the American Merchant 
Marine has been appalling. This historical American pohcy of freedom 
of the seas and open ports has been the root cause for the ills and 
instability of liner shipping in U.S. foreign commerce and, in particu- 
lar, for the poor plight of American-flag liner shipping today. 

The U.S. trades are the dumping groimd for excess liner tonnage for 
all fl^s with the result that with few exceptions, all U,S. foreign trade 
routes have become consistently overtonn£^:ed. 

The only way out of this nightmare is for the Congress to lead us 
with legislation by adapting measures that will fundamentally reduce 
overtonnaging on American trade routes. Therefore, I endorse S. 2386 
as a bill to amend the Shipping Act of 1916, because even though the 
measures recommended and suggested by S. 2386 are acceptable and 
legal under that act, pressures from other departments of the Govern- 
ment, in particular, the Department of Justice, Antitrust Division, 
have in the past frustrated the implementation of the same effective 
measures offered under S. 2386. 

Essentially, my views covering American-flag shipping and the 
foreign commerce of the United States are well fcnown, and I refer to 
my testimony before your committee on another bill, March 25, 1977, 
in which I addressed myself to competitive conditions that pertain in 
liner shipping services in U.S. foreign trade routes. 

Fundamentally, we must strive for the reduction of overtonnaging 
on American trade routes. This is paramount. Whether this be accom- 
plished commercially, by treaty, by legislation, or by a combination 
of all three, should be a subject of weighty consideration and specific 
plans of action and implementation. However, the problem is 
immediate. 

S. 2386, although limited in scope, is designed to foster commercial 
agreements among carriers which would result in control of excess 
shipping space, in itself a most constructive development. The schemes 
endorsed in S. 2386 would lead to more efficient vessel employment and 
deployment, maximizing vessel utilization, creating a more healthy 
investment climate for owners, and assuring the snipping public of 
continued long-term quality shipping service. 

With efficient vesssel utilization and reduction of overtonnaging, 
shipowners could expect a pattern of reasonable profits and return on 
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inTestments which would do much to stabilizing freight rates to the- 
benefit of the shipping public. 

With the development of door-to-door containerized shipping in 
our foreign commerce, the American businessman has not Benefited 
as much as he should have because, practically without exception, 
the application of the capital intensive container system, with its 
tremendously productive container ships, to an archaic legislative 
and regulatory scheme resulted in instant overtonnaging and the 
exacerbation of an already chaotic situation. This can omy be put 
right by a broad legislative approach strengthening self-regulation 
Mid the regulatory agencies. 

There are certain fringe benefits that would accrue from the passage 
of S. 2386. The most important would be the immediate strengthening 
of American-fla^ liner services on those trade routes where the pro- 
visions of the bill were implemented, and there is no question that 
where rationalization schemes or pooling arrangements are operative, 
malpractices are inhibited. 

Hopefully, if this bill is enacted, Congress will not be deterred 
from pursuing the cause of the ills in U.S. overseas trade routes, 
overtonnaging. Everything else is a sympton of the problem. Until 
we understand this Eind bring the. supply and demand into sensible 
balance, overtonnaging and all its malaise will be with us forever. 

S. 2386 is a recognition by Congress that commercial solutions to 
overtonnaging are to be encouraged. It also skirts recognition of the 
deplorable state of our regulatoiy process because it majtes it more 
ea^to achieve legally that which is already legal. 

What Congress must address correctly, if we are to have order in 
our trade routes and if we are to have healthy American-flag liner 
shipping companies privately owned and operated, is the regulatory 
climate or lack of it that presently obtains. 

The FMC should be stengthened so that its role fully reflects the 
intent of the Congress. The de facto regulation the liner shipping 
companies are now burdened with because of the intervention of the 
Antitrust Division of the Department of Justice in even day-to-day 
routine matters before the Commission has to be lifted. 

S. 2386 is a small step in this direction, but on an extremely narrow 
front. Narrow because it is aimed at encouraging "reciprocal ocean 
transportation agreements" in those trades where there might be 
reservation of access to cargo, particularly government controlled 
cargo. 

This situation does not arise on our major trade routes, United 
State/Europe, United States/Far East, because our major trading 
partners do not resort to cargo protection as a national policy, thank 
you, Mr. Chairman. 

Senator Inouye. Thank you very much, Mr. Diaz, 

As you are aware, S. 2008 is intended to strengthen our ability to 
deal with malpractice by increasing penalties and giving FMC ad- 
ditional authority to require production of documents by foreign 
nations. 

That bill does not deal with section 15 ^reements and the antitrust 
immunity provided by that section. 

This bUl, as I read it, brings into issue antitrust laws and policies 
as they apply to certain section 15 agreements. 

Would you ^ree that those two bills raise different issues? 

Mr. Duz. Yes. 
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Senator Inouye. And they could be complementary. 

Mr. Diaz, Of course. 

Senator Inoutb. So there is a fundamental difference between the 
■scope and the subject matter of the two bills. 

Mr. Diaz. Of course. 

Senator Indutb. I have asked this question of other witnesses. 
What are your thoughts on blocking statutes and would you support 
an amendment to the present law which would authorize the FMC 
to suspend tariffs if they refuse to produce documents? 

Mr. Diaz. My thought on blocking statutes — I, of course, would 
support an amendment that would force forei^-flag ojwrators to 
produce documentation or else have their tariffs blocked. This is a very 
radical and very tough measure. But I would support it because sim- 
ply, as we stand now, the only ones forced to produce any documenta- 
tion are the American-flag lines. 

As Senator Long said previously, one of ua is paying under a dif- 
ferent set of rules. The blocking statutes of the European govern- 
ments, and I am speaking because I'm familiar with those at the mo- 
ment, are very clear. And you can go to jail just as quickly for — in 
those countries, for producmg documents without their authority as 
you can here for not producing. 

So there has to be, in my opinion, some countervailii^ measure. 
Otherwise, the— whatever problem that might surface under any 
investigation would fall only on American-flag lines. 

Senator Long. Do we have any blocking statute on our books? 

Mr. Diaz. To my knowledge, none. 

Senator Inoutb, Have other countries required our carriers to 
produce documents? 

Mr. Diaz. To my knowledge, they have not. 

I think that whenever there has been a request for production of 
documents, and I can only think maybe of a collision case or cargo 
insurance case or something like this, I think they were obviously 
produced. I'm sure they were obviously produced. I don't know of any 
requests by a government for documentation from the U.S. -flag car- 
riers simply because I don't believe — I don't think of any illegality 
terms of rebating and this kind of thing in those countries. 

We seem to be the only country in the world where rebate is an 
illegal act. 

Senator Inoote, So rebating is not illegal in most countries. 

Mr. Diaz. No; it is not. 

Senator Ikouye. What countries do make it illegal? 

Mr. Diaz. I'm not sure other than this country. In Switzerland, for 
instance, we have had a considerable problem opening up and setting 
up a policing organization in that country because the Swiss laws are 
very direct and very specific and in protection of their commercial 
secrets. 

Part of the discussion which has ensued between ours and the coun- 
cil in Swiss justice department is what we consider illegal in the United 
States is not illegal in Switzerland. Very specifically, the caigo rebate 
situation. 

They consider the negotiation of a fre^ht rate between a shipper 
or forwarder and a carrier as the normal course of business. If the 
carrier — ^if the shipper can negotiate himself a rebate, so much the 
better for him. 
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But that's an int^al part of the daily business and a confidential 
part of his transaction. 

Senator Inodtb. How serious do you consider the cross-trading by 
third-flag carriers? 

Mr. Diaz. Extremely serious. The North Atlantic is a case in point. 
The Russians have come in with the Baltic Steam Ship Co. They 
now have — they started with one ship a month, the small ship. Then 
they went to fully containerized tonnage, one a week. Now they have- 
fully containerized, plus ROW-ROW, a minimum of one a week. 

The last time I looked it was five to six sailings a month; 98 percent 
of the careo they cany from the United States to Europe is for desig- 
nations otter than the Soviet Union; 99 percent of the cargo they 
cany from Europe to the United States is of origin in other than tlie- 
Soviet Union. 

It's all cross-trade traffic. They are for generation of hard currency 
plus the establishment of their own merchant marine. 

Senator Inotjye. We have heard a lot about predatory price fixing^ 
by the Soviets. Do you have examples of that? 

Mr, Diaz, Well, specific examples? 

Senator Inotjye, Yes. 

Mr. Diaz. They have been very successful, for instance, in carrying- 
certain large blocks of cai^o, machinery movements, particularly, of 
highly specialized German knitting machines and that kind of thing, 
which have pretty much gone entirely to Soviet-flag vessels. 

There will be chemical movements out of France going to Soviet- 
flag vessels. They identified big blocks, important blocks of cargo seg- 
ments where they definitely go after the cargo. It becomes a decision 
to the conference lines whether they want to meet those rates. 

The examples given even here of buses, they can keep the cargo to 
their own because there's no limit to how low they can go to gamer it. 

There's no question that the Soviet-flag ships, for instance, trading 
between the United States and Persia are doing — wTeaking havoc with 
the rates because in the first place, the Russians are not all that wel- 
come in that area except mayne in South Yemen. Nobody else is very 
anxious to see them. And the Arabs aren't, the Saudis aren't, and yet, 
they go out with substantial cargo. 

It's done, attracted by rate actions. 

Senator Inoutb. What percentage of the goods from the United 
States destined for Europe is now being carried by the Russian ships? 

Mr. Diaz. I think they are approaching 10 percent. Senator. 

The last time I looked, they were in the neighborhood of 7 to 8 
percent. 

Senator Inoutb. What percentage of goods destined from Europe 
to the United States are carried by American-flag carriers? 

Mr. Diaz. Somewhere in the neighborhood of, I think it's around 
29 or 30 percent. I'm not sure now, out it's around 30 percent. 

Senator Inoutb. That includes mandated cargo. 

Mr. Diaz, The only mandated cargo there is is mfmdated. We 
would leave that out. 

Senator Inoutb. Around 30 percent, 

Mr. Diaz. Give or take a few percent. 

Senator Inoutb. What's the percentM:e of the Pacific trades? 

Mr. Diaz. American participation in Pacific trades outbound is low. 
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The exact percentage I don't know. I understand the Russians, as I 
heard, Mr. Barker mentioned 10 percent. That's a credible number.. 
They have increased their service tremendously over the last 2 years. 

Senator Inoutb. Would that exceed the .Ainerican participation? 

Mr. Diaz. I wouldn't be surprised that on a line-to-line basis, it 
might very well. I'm sure it's more than the U.S.-line carriers of the' 
Pacific companies. I'm sure it might well be more than what the state- 
lines carry of the U.S. companies. 

Senator Inoutb, Well, the record will be kept open to receive fur- 
ther statements. 

I have been advised that several labor oi^anizations, the National 
Industrial Traffic Let^ue, the Transportation Institute, Sea-Land 
Service, Inc., and others have requested opportunity to submit writ- 
ten comments for the record. 

Senator Long Mid other Senators have indicated similar interest in 
submitting statements, so the record will be kept open for a reason- 
able time. 

I thank jrou very much, Mr. Diaz. As I said, I would like to submit 
these questions for your consideration. 

[The following information was subsequently received for the 
record :] 

The Adhebencb Group, Inc., 
Nev! York, N.Y., April 18, 1978. 
John Habdt, Esq., 

Chief Countel, Subcommillee on Merchant Marine and Tourism, Russell Senate 
Building, Watkington, B.C. 

Dear John: Please excuse the overlong delay in my response to your questions 
given to me when 1 testified before the Committee on S. 2386 last March. 

Hopefully, my answers are responsive and will be of some use to you and your 
staff. 

Looicing forward to seeing you soon. 
Yours most sincerely, 

Manuel Diae, President. 

Attachments. 

Question. S. 2008 is intended to strengthen the FMC'b ability to deal with, 
illegal rebating by increasing the penalties and giving the FMC additional au- 
thority to require the production of documents by foreign flags. The biE does 
not deal with Section 15 agreements, and the antitrust immunity that section 
provides. 

" I the other hand, brings into issue antitrust laws and policies as 



Would you agree the two bills raise different issues7 
Answer. Yes. 

Question. Would you also agree there is a fundamental difference in the scope 
and subject matter of the two bills? 
Answer. Yes. 
Question. Would you agree that it is contradictory for the government to 

firomote the U.S. merchant marine through subsidies, etc. on one hand, while 
ailing to correct illegal practices such as rebating which threatens to destroy it 
on the other? 
Answer. Yes. 

Question. Inasmuch as "blocking statutes" are one of the chief obstacles to 
enforcement of our anti-rebate laws, would you support an amendment to the 
law which would suspend a carrier's tariff for failure to produce documents when 
the FMC requests them pursuant to a rebate investigation? 

Answer. I would support an amendment to the law against "blocking statutes"' 
if there were concomitant legislation strengthening the conference system, and the 
FMC as the reg^ulatory authority. The suspension of a carrier's tariff, which in. 
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fact would cloae U.S. ports to that carrier, is an ultimate move which places the 
carrier between U.S. law and the law of thus own country. It'a just too black and 
white. I believe that in return for strong conference legislation and effective tyinit 
dfivir.Ra hptwfifn cnnferpnre :^amVrs an rl their rll3tomprH. the "hlonkinir statdt^PH" 



ind their customers, the "blocking statutes 
question could be mitigated without neceaaitating the very actual danger of 
confrontation which would be highly disruptive to the foreign commerce of the 
United States, particularly with its aUied trading partners. 

Que^ion. S. 2386 specifically e:tempts certain equal access agreements from the 
antitrust laws. 

Is there a commonly agreed upon definition of "equal access agreements" 80 
that there is no question of ambiguity in S. 2388 on that point? 

Answer, The only definition of an "equal access agreement" is one that re- 
serves the same percentage of cargo to the national fiag finer and to the flag of its 
direct trading partner. 

Question, How are equal access agreements negotiated? In other words, are they 
negotiated government to government? 

Answer. Equal access agreements have been traditionally negotiated commer- 
cially even though their genesis has usually been government reservation of cargo 
to the national flag carriers. 

Qtieation. Would S. 2386 become operative if no equal access agreement were 
extant? 

Answer. As I understand S. 2386, it would only be operative it there were 
underlying equal access agreements. 

Question. Would S. 2386 apply in those trades where the U.S. trading partner 
has no cargo reservation laws? In other words does S. 2386 immunise pooling and 
rationalization agreements where the U.S. trading partner has no cargo reservation 
law? 

Answer. 9. 2386 would only be triggered through a cargo reservation action by a 
U.S. trading partner. Where no cargo reservation laws exist, there would be no 
necessity for an equal access agreeraeut and, therefore, the provisions of S. 2386 
concerning pooling and rationalization agreements would not be implemented. 

QMesiion. How many of our trading partners have cargo reservation laws? 

Answer. It is dtfficiUt for me to list the number of cargo reservation schemes of 
U.S. trading partners. In Latin America there are eight that I know of. There is 
some type of reservation in South Africa and the Austrahan government has 
taken some steps to control the entry ot carriers in the meat trade between 
that country and the U.S.. Also there are certain reservations of cargo impoaed 
by the Indian government. I am sure there are more. 

Question. In your judgment, how many of the U.S. foreign trade rout«B fffe 
overtonnaged? 

Answer. All the major trade routes of the U.S. are over-tonnaged with the 
possible exception of the U.S. Atlantic and Gulf to the East Coast of South 
America, U.S. Atlantic, Gulf and Pacific Coast to the West Coast of South 
America, the U.S. Venezuelan trade and maybe U.S. South African trade. All of 
the others are at this time ovcr-tonnaged. 

Question. la there a way to determine precisely when a trade is overtonnaged? 

Answer. A trade is over-tonnagcd when there is consistently more space avail- 
able for cargo than there is cargo to fill that space so that vessels sail wim less than 
a reasonably profitable cargo and often below break-even. 

Question. Under S, 2386, consider, for example, the North Atlantic trade where 
France, Germany, The Netherlands, United lOngdom, Scandinavian countries are 
all maritime countries. May a German carrier be a reciprocal carrier only as to 
U.S./Gerraan traffic; a British as to only U.S./United Kingdom traffic? What is 
the status of a carrier which is consortium ot carriers ot several of the European 
nations? Would it be possible for the carriers in the North Atlantic trade to frame 
up an agreement which would meet the requirements of S. 2386? 

Answer. This question is very compUcated. The identification ot a reciprocal 
carrier, particularly in Europe where consortia have flourished and where a port 
such as Rotterdam or Antwerp lives on cargo that does not emanate from the 
national territory, is extremely difficult. If one were to accept the strict inter- 
pretation under which a German carrier is reciprocal only for U.S. /German traffic, 
then probably the only flag that could survive other than U.S. would be German 
flag, because much of the traffic from Rotterdam and Antwerp emanates from 
Germany and other points in Central Europe. 

I believe that the solution tor this problem lies with the Maritime policy of the 
European Community even thourfi they have not addressed themselves to it at 
this time. For instance, if the UNCTAD Code were to obtain, it becomes im- 
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medi&tely incumbent upoa the E.E.C. nations to develop a common denominator 
flag posture, otherwise only Gennaa flag carriers and possibly British flag carriers 
could survive. The consortia would present problems that could only be resolved 
through giving them common denominator nationality. 

The essential organization for the development of this common nationality has 
already been estabiished and it would not be particularly comphcated to develop 
a workable and practical formula. 

Qvetlion. It has been said that participation by subsidized lines in pooling 
agreements may, depending upon the particular agreement, violate various pro- 
visions of the Merchant Marine Act of 1936. For example, section 804 prohibiting 
any subsidized carrier from directly or indirectly acting as an agent or broker of a 
foreign line except with special permission for a limited time; and section 601 
precluding an operating differential subsidy award unless required to meet foreign- 
flag competition. Would you please comment as to these sections of the Act, and 
any others, if you feel there is a conflict. 

Answer. There have been many cases of subsidized American flag lines operating 
with pooling agreements over the past 40 years. Grace Line, since 1950 until the 
present, under its new name of Prudential, has had a pooling agreement with the 
Chilean Line. Since 1961, Grace/ Prudential has had a pooling agreement with 
Venezuelan Line. Moore- McCormack and Delta Line have had pooling agree- 
ments with Brazilian and Argentineffiag carriers. American Export Unes, for many 
years, was a member of a pooling agreement in the West Coast of Italy North 
America trade. Lykes Bros., had cotton pooling agreements with Harrison Line, 
a British carrier. 

All of the above, and I am sure there are many more, are examples of sub- 
sidized U.S. flag lines operating within pooling arrangements. There is nothing in 
a pooling agreement which makes the U.S. flag line an agent or broker of a foreign 
line, and there is nothing within a pooling agreement that would do violence to 
Section 601 of the 1936 Act, because a poohng agreement would only be approved 
if it either improved or guaranteed the position of a U.S. flag carrier in the trade. 

To my knowledge, there is no section of any act that would prohibit a subsidized 
U.S. flag carrier from entering either a pooling agreement or a rationalization 
scheme. 

Queition. Some contend that pooling and similar agreements ma^ raise partic- 
ular issues when the participants include American subsidized lines, as they 
would under S. 2386. 

They maintain that wliile conference agreements restrict rate competition among 
members, they allow for the full play of competitive forces insofar as service to 
shippers is concerned. Pooling agreements on the other hand, ehminate this form 
of competition, at least as between their signatories, as it makes little difference 
from the standpoint of any pool participant whether he is more or less successful 
than the others if the agreement assures him a given of total joint revenues or 
cargoes. The whole purpose of the subsidy program, on the other hand, is to 
maximize American service and the success of the American operator. Therefore 
any arrangements to which U.S. subsidized lines adhere that detract from this 
objective are highly inconsistent with the objectives sought to be achieved by the 
Merchant Marine Act of 1936. 

Would you please comment on this statement? 

Answer. The performance level of an American subsidized carrier is spelled out 
very clearly in his contract with the FMC. He must maintain a specific number 
of sailings, calling at a specific range of ports in order to qualify for his subsidy. 
No subsidized operator would be allowed to enter into a pooling agrecmert that 
would minimize in any way the operational requirements ot his Maritime Admin- 
istration contract. Obviously, the philosophy behind the subsidy program is to 
assure the American shipping public, and in times of emergency, the American 
military, of continued American flag presence on the major liner trade routes of 
the world. This obviously means that a commercially oriented American flag 
Merchant Marine must be able to maintain itself and, at the same time, make 

frovisions to replace its vessels in competition with its foreign flag competitors. 
( there is a pooling agreement in the trade route it would either include American 
flag operators or it would not be approved by the FMC and obviously, it would 
only include American flag operators, subsidized or not, who could improve their 
commercial position by being partners to a pooling scheme. The subsidy program- 
has very stringent requirements that must be met by the American Bag operator 
recipient of that subsidy. He would never be allowed to rationalize his contract 
with the U.S. Government just to satisfy a pooling scheme. 
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Quettion. Inaemuch aa pooling agreementB are permitted pursuant to Section 
15 of the Shipping Act, is there an inconsistency between that section and our 
oubsidy program? 

Answer. I see no conflict or inconaiBtency between Section 15 of the SUpping 
Act or the subsidy program of the 1936 Act. 

Question. As you read S. 2386, can the agreements under it be used within the 
conference evBtem? 

Answer. Yes, the agreements visualized under propoBed S. 2386 are presently 
being used every day in the Latin American Conferences. All 8. 2386 doea is to 
expedite the approval procedures of the pooling or rationalization Bchemes baaed 
on "equal access agreements". 

Question. The cargo pools provided for in S. 2386 are permissible as long as 
they permit third flag carriers to enter the trade as parties to the "reciprocal 
ocean transportation agreement" or as nonparties able to participate or compete 
on a fair, reasonable and equitable basis for cargoes moving in the trade. 

Suppose country X has a law which, as implemented by an equal access agree- 
ment between it and the U.S., reHerves 85% of the cargo moving in a trade be- 
tween it and the U.S. to the carriers of the U.S. and country X who are parties 
to a specified "reciprocal ocean transportation agreement." 

Under the circumstances of such an equal access agreement, how could a "recip- 
rocal ocean transportation agreement" satisfy the requirement of S. 2386, as to a 
third Sag carrier which wanted to enter the trade? 

Answer. The point of conflict of all equal access agreements, whether they be 
those envisioned under the UNCTAD Code, or whether they be those that have 
been developed in the trades between Latin America and the U.S., is the per- 
centage of cargo reserved for third flag carriers. There is nothine sacred as to the 
numbers. Possibly the only countries in the world that could survive from a 
maritime standpoint with modest equal access reservations would be the U.S., 
Japan and possibly Germany. These three countries generate and ateorb enough 
cargo throughout the world to allow them to be magnanimous in their cargo 
reservation policies. The UNCTAG code reserves 40% to each national flag line 
and 20% to the third flag liners or cross traders, therefore, an 85% reservation 
possibly could be justified if there were not a traditionally important third flag 
oommitment in the trade. 

Question, Many have advocated pooling arrangements witiiin conferences as 
a means of limiting malpractices. 

Are the pooling agreements within conferences which they are advocating the 
same as the pooling agreements in S. 2386 which would be immunized from the 
antitrust laws? 

Answer. The pooling agreements within the conferences are basically the same 
«e those envisaged under S. 2386. Like any other agreemente, pooling agreements 
can become highly complicated and technical, but essentially the underlying prin- 
ciples that apply to all of them are the same. 

Question. Mr. Diaz, when you appeared before this Subcommittee last yew, 
you said that "we have to go to ratio naUzati on. There is no question that we have 
to rationalize in terras of import calls and in terms of number of calls." 

Does S. 2386 permit the kind of "rationaUzation" you feel is necessary? 

Answer. S. 2386 really does not address itself to the kind of rationalization 
which I was considering in my statement. That rationalization really is taken 
care of by the cargo reservation practice of the U.S. trading partner involved. By 
implementing his cargo reservation scheme he immediately makes the trade be- 
tween his country and the U.S. unattractive excepting for his own flag vessel or 
U.S. flag vessel. The rationalization to which I refer is a rationalization scheme 
arrived at through commercial negotiation between carriers aimed at efficient 
utilization of vessels and cargo space. 

I beUeve that S. 2386 is a Bmall step towards controlling over-tonnaging because 
it proposed expedited approval of pooling and rationalization schemes in certain 
trades where another country has taken steps to reserve cargo, but it does nothing 
in those trades where there has been no Initiative to reserve cargo by a U.S. 
trading partner. 

Question. You say that S. 2386 is limited in ita scope because it is aimed at en- 
couraging "reciprocal ocean transportation agreements" in those trades where 
there might be reservation of access to cargo, particularly government controlled 
cargo. 

Would S. 2386 immunize agreements in our trade routes where the problem 
of overtonnaging is most severe? 

Answer. No, simply l>ecause our major trading partners have not resorted to 
•cargo reservation practices. 
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Quettion. Would S. 2386 immunize agreementB in our trade routes where mal- 
practices such as rebating are most prevalent? 

Answer. No, because of the same reason. S. 2386 only applies where access to 
cargo has been controlled by another country. This reservation haa not happened 
in Far East, Mediterranean or North Atlantic trades which are our major trade 

Qjiution. MarAd's role in negotiating equal access agreements has been 
described as guaranteeing that the national flag lines of a country shall have 
equal access to U.S. government controlled cargoes moving In the country's 
trade in exchange for a similar guarantee from the government of the other 
country. 

According to some, the difliculty with such an agreement is that the other 
country's definitions of government controlled cargoes are far broader than the 
U.S. definition, encompassing, in some cases, a substantial majority of all cargoes 
moving in the trade. 

Would you please comment on this? 

Answer. There is no question that in some Latin American areas those govern- 
ments have encompassed a large percentage of cargo moving in what would be 
considered by us as normal commercial channels within the orbit of their reserved 
cargo decrees. For instance, in some Latin countries, if a businessman has bor- 
rowed from his government's development bank for plant expansion or acquisition 
of capital equipment, imports of machinery or equipment incident to these opera- 
tions, must come via national flag liner. In habitually capital starved markets 
tbls means that virtually all imports of major machinery items automatically fall 
under cargo reservation decrees. The same applies on loans for imports of raw 
materials and other equipment such as road building material or equipment to be 
used in connection with government contracts, etc. 

Qum(m». Could S. 2386 operate where this was the case? 

Answer. The pooling arrangements and equal access agreements that are 
extant operate in these cases on a daily basis at the present. ». 2386, to my mind, 
would in no way affect their operations. 

[Whereupon, at 11 :40 a.m., the hearing was adjounied.l 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

American Importers Association, Inc., 

New York, N.Y., March 13, 1978. 
Senator Daniel K. Inouye, 

Chairman, SubconaniUee on Merchant Marine and Tourism, Commerce, Setenee and 
Transporlalion Commitiee, U.S. SenaU, ti ashington, D.C. 

Dear Senator Inoute; The American Importers Association is the only trade 
association representing importers on a national basis. Our membership includes 
large, medium and small importers who handle practically every kind of product 
imported into the United States. 

Nearly all our importers use ocean carriers and are, therefore, affected In the 
limiting of their freedom of choice within this mode of transportation. 

In analyzing S. 2386 one reaches the unfortunate conclusion that it is another 
"finKer in the dike" approach to the problems of the maritime industry. What is 
needed is not another tire patch or band aid but rather a full review of our Sbippinf 
Act as it relates to Policy and Regulation and its relevance both to our conflicting 
laws and regulations as well as serving a viable purpose in the international arena. 

While viewing the Shipping Act in the aforementioned context it should also 
take into consideration the needs and concerns of the consumers of the services 
which are operated under the Shipping Act. Concern is constantly expressed by 
vessel operators, labor and government — suggestions to convene these groups to 
address the problems of the maritime industry never suggest the inclusion of the 
consumer of the services, the user who in the final analysis determines the ultimate 
success of the proposals that would be developed, and who ultimately pays the 
bill. 

Alarm is expressed at the constant increase in foreign flag vessels and the decrease 
in American Flag vessels in the trade routes of the United States. Since the 
influence of foreign flag vessels do not represent "trampers" but rather liner 
services generally on an independent basis by "tor profit foreign companies, It 
raises the q^ucstion of whether the time has not corae for a change away from the 
old protectionism and paternalism to force a new and vibrant viabihty into our 
crealcing maritime industry. 

As an example, does the conference system now over one hundred years old lead 
to a smug contentment, provide a protective cocoon, isolate and insulate the 
operators from the need to be innovative and exploitative of their abilities and 
services. Has the conference system provided operator management with a 
"security blanket" of excuses for inaction, lack of initative and even failure to 
react in a constantly changing economic environment? 

Have we in our present Shipping Act created an atmosphere more conducive 
to form rather than encouraging innovative substance in our maritime industryT 
Have we already, or are we in the process of creating another railroad industry 
type debacle in our shipping industry by encouraging a dependence on a 
government-created crutch rather than insistence on management initiative and 
action? 

Without a Malcolm McLean there would have been no "container revolution," 
Mr. McLean was not a traditional or typical ship operator — he was a truck 
operator who realized there had to be a better way to handle cargo than man- 
handle it. The day of the container ship makes it mandatory that we reexamine 
our Shipping Act and policy to bring it up to date and to encourage the same 
innovation in all phases of our maritime industry that Mr. McLean displayed in 
the handling of cargo. 

S. 2386 would authorize the establishment of cargo pools, rationalization of 
sailings, apportion earnings and losses on traffic between the agreement carriers. 
In the establishment of a new service such a rationalization is a very sensible 
approach. However, in an established service it would normally lead to a planned 
reduction in sailings to force the maximlEing of load factors and thus profitability. 
In the process of forcing up load factors it would open up additional tonnage to 

the non-agreement ca ' ' "' " — " '"" -'-^-'-' "->— ^.■— 

of the pool carriers. 
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Kon-agreement carriers are now allowed to compete on a fair, reasonable and 
equitable basis. There are no criteria spelled out for the determination of fair, 
reasonable or equitable. Each concept such as Container, Ro Ro, Lash or BreaJi 
Bulk has its own and different coat factors. Size and speed of veeael will change 
cost, experience, design and operating efGciency can make dramatic diSerences in 
vessel performance. 

Therefore since S. 2386 does not address nor remedy the root problems of our 
shipping industry it should be either tabled or failed of adoption by the Committee- 
ratuer than adding to its future problems. 
Sincerely yours, 

EnwitT A. Elbebt. 

The National iNnnsTRtAi. Traffic Leaooii, 

Slamford, Conn., March 14, 1978. 
Hon. Daniel K. Inoute, 

Chairman, SetuUe Commerce, Science and TVanaportation, Committee's Sitbcommiitee 
on Merchant Marine and Tourism, Russdl Senaie Office Building, Washington, 
D.C. 
Dear Cbairuan Inotjte: The National Industrial Traffic League submits these 



s for the record of hearings on 8. 2386, the cargo pooling Ijill. S. 2386, 
amends the Shipping Act, 1016, to provide for the prompt and effective imple- 
mentation of certain equal access, pooling, rationahzation, apportionment and 
related reciprocal ocean transportation agreements entered into between carriers 
of the flags of the United States and of the nations with which we trade and to 
provide immunity or such agreements from the appUcation of the antitrust laws. 

The National Industrial Traffic League is a voluntary organization of 1800' 
shippers, shippers' associations, boards of trade, chambers of commerce, and 
other entities concerned with rates, traffic, and transportation services of all 
carrier modes. It is the only shipper organization which represents all types of 
shippers nationwide. Its members mclude large, medium, and small shippers who 
use all modes of transportation and who eliip all types of commodities. The League- 
is not a panel or committee or a trade group, nor a spokesman for a particular 
commodity or transportation point of view, ana it does not permit carrier member- 
ship^ 

The League's primary concern is to provide for the nation and all its shippers a 
soimd, efficient, welt-managed transportation system privately owned and man- 
aged. 

To arrive at positions reflective of the broad range of etiipper interests within 
the League, the League membership, at its amtu^ and special meetings, con- 
siders, debates, and votes on actions to be taken. During its more than 70 years of 
existence, the League has frequently been spokesman for the nation's shippers 
before Congress on proposed transportation and regulatory reform legislation. 

The League, as policy, feels that an absolute minimum of regulation in connec- 
tion with ocean transportation in foreign commerce is desirable, because the com- 
plexity of international trade does not permit any one nation properly to exercise- 
jurisdiction. Reliable, frequent, common carrier service, providing adequate space 
for shippers and consignees at fair and reasonable, stable rates is essential. To 
achieve this, the League recognizes the need to support the principle of the ocean 
freight conference, but not to the extent of the elimination from world trade of 
reliable non-conference carriers who also provide a valuable service to sliippers. 
Ocean freight conferences should not be permitted to require contracts to be 
binding upon any party other than the actual signatory. Contracts should exempt 
cargo on which the signatory shipper does not have the right to select the carrier 
and on specific commodities when it can be established that circumstances justify 
commodity exemption, as well as all cargo on owned and chartered vessels to 
permit fair and legitimate use of them. No contract should place any undue ad- 
ministrative burden upon the shipper in connection with the shipper's relation- 
ship with a conference, nor should it place any legal burdens upon the contract 
signatory other than those which would ordinarily face the snipper under an 
ordinary commercial contract. 

The League opposed similar restrictive lepslation in 1975 when testifsdng in 
opposition to S. 868 before the Senate Commerce Committee. The bill's provisions 
would have required that any non-national flag carrier in the foreign commerce of 
the United States shall not appl;^ rates or ch^ges that are lower than the lowest 
carrier rate or charge of any national flag carrier in the trade, unless the rate is 
determined by the Federal Maritime Commission to be compensatory on a com- 
mercial cost basis. Additionally, the legislation provided that rates or charges 
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may not be reduced without a 30-day notice. At the League's IS75 Annual Meet- 
ing in Houston, Texas the League membership approved its opposition to such 
legialation. Ag&in in 1976 the League presented testimony in opposition to similar 
billa, H.R. 7940 and 14564 before the House Merchant Marine and Fisberies- 
Subcommittee on Merdiant Marine and the League members reaffirmed their 
Opposition to such legislation at the League's 1976 Annual Meeting in Seattler 
Washington, 

We understand that the objectives of S. 2386 are to provide a solution to the- 
malpractice or rebating in the foreign trades of the United States, and to secure 
for the U.S. Flag carrier an even-handed treatment under TJS law viz a via the- 
foreign flag carriers. The League wishes to advise its strong opposition to S. 2386- 
for the following reasons; 

First, American industry faces serious worldwide competition for foreign mar- 
kets. It is critically important that we maintain a maritime policy which will 
provide the range of liner services and rate levels required to be competitive in 
foreign markets. S. 2386 would essentially reduce the liner services available to 
the single rate and service level of the flag carriers of the origin and destination 
countries, which result cannot be tolerated. 

Second, the definition of government-controlled cargoes is infinite, thus virtually 
guaranteeing the elimination of independent carriers from the U.S. liner trades. 
The League ia adamantly opposed to any effort that would restrict or eliminate 
price and service competition in the U.S. trades. 

Finally, the proviso that "reciprocal ocean transportation agreements shall DOt 
prohibit any other flag carrier from competing on a fair, reasonable, and equitable 
baais" would be virtually meaningless in practice. A study of the U.S.-Latin 
American trades where this reciprocal ocean transport agreement concept exists, 
quickly iadentiflee the almost non-existent independent and 'other flag' con- 
ference carrier service in these trades. 

We urge the Senate Committee to recognize that the many U.S. trades differ 
markedly one from the other, and that no single proposaj is apphcabie to all 
U.S. trades. The common characteristic in all U.S. trades ia the dynamic world 
competition for each foreign market. It is vitaOy important to American industry's 
competitive capability in foreign markets that the U.S. maritime policies secure 
the flexibihty and variety of services and price levels required. We behcve that 
the concepts espoused in S. 2386 would seriously constrict the liner carrier services 
available in the U.S. foreign trades, that this result would have a seriously adverse 
effect upon U.S. trade, and therefore urge that S. 2386 be rejected. 

In lieu of S. 2386, the League has previously advised the Commerce Com- 
mittee of its support tor the objectives of S. 21X18, and again io testimony before 
the House on companion bill H.E.. 9518. The League supports H.R. 9518 as 
reported out of the House Merchant Marine Committee and therefore recom 
the Senate Committee consider similar action to resolve the problems at is 
Sincerely, 

J. Robert Morton 
Pretidtnt. 

Transportation iNSTiTirrB, 
Waihinglon, B.C., April SO, 1978. 
Hon. Daniel E. Inodtg, 

Ciiairman, Subcommittee on MerchatU Marine aiid Tourism, Senate Commiitee on 
Commerce, Science and Transporlaiion, Russell Senate Office Building, Woih- 
ington, D.C. 

Dear Mr. Chairuan: The Transportation Institute, a research organization 
representing 160 U.S.-flag deepsea and domestic shipping companies, appreciates 
this opportunity to express our support of S. 2386, legislation to facilitate equal 
access and pooling agreements in the United States foreign trades. 

The world shipping market ia characterized by overt on n aging. Foreign nations 
like the Soviet Union which operate state-controUed fleets, and operators of 
foreign-flag vessels regularly "dump" their excess tonnage on the United States 
trades. These vessels freely enter our trade routes and, because many are not in 
the shipping business to make money but rather to spread political propaganda 
and influence, they are able to obtain U.S. exports and imports through predatory 
rate practices. This of course is done at the expense of American-flag operators 
who are attempting to compete for cargo in a forum in which neither free enter- 
prise nor free trade exists. 

Overtonnapng or dumping has therefore decreased American-flag cargo carrying. 
opportunities in the United States liner trade. This le^slation attacks this problem 
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and is InteDded to give American ehip operators and those of our trading partners 
access to cargo on an equal basis. As set out in S. 2386, the solution is to provide 
such equal access through reciprocal ocean transportation agreements. 

Section 15 of the Stiipping Act of 1916 preeeotly allows the eatablishraent of 
poohng agreements. Some operators have stated, however, that approval of poohng 
aereements may take years due largely to the requirement that a hearing be held 
whenever a protest is filed against approval. We agree that this and other admin- 
istrative delays be minimized to encourage the formation of reciprocal agreements. 
While providing for prompt approval is necessary, it is however equally important 
that extreme care be taken to guarantee that no carrier is unduly harmed by the 

Section 15 of the Shipping Act of 1916 presently allows the estabUshment of 
pooling agreements. Some operators have stated, however, that approval of pooimg 
agreements may take years due largely to tbe requirement that a hearing be held 
■whenever a protest is filed against approval. We agree that this and other admin- 
istrative delays be minimized to encourage the formation of reciprocal agreements. 
While providing for prompt approval is necessary, it is however equally imiwrtant 
that extreme care be taken to guarantee that no carrier ia unduly harmed by the 
implementation of a pooling agreement. 

We strongly believe that the procedural reforms envlsoned in S. 2388 provide 
all American shipping companies with the opportunity to compete equally and 
fairly for cargoes with each other and with foreign shipping. In this way, the 
legislation will rationalize the marfeet shares between competing carriers and help 
reduce the chance of malpractices in our trade. Once carriers reach by mutually 
negotiated agreements fixed proportions of trades, equal access to cargoes, sched- 
uled participation ia profits and/or rationalized limitations on services, the in- 
centive to engage in malpractices largely disappears. The experience with recip- 
rocal agreements in the U.S. liner trade and with South American countries shows 
tliat malpractice as well as rate increases and Soviet carrier penetration have 
been kept to a minimum. 

S. 2386 is an important step in the effort to assure the United States the 
shipping capability to respond to the nation's economic and defense needs. By 
facilitating the implementation of cargo sharing agreements, all sclents of 
America's maritime industry and its related service and supply industries will be 
stimulated as operators have the assurances of cargo they need to build and 
operate ships. This legislation should not be viewed as a substitute for other 
necessary legislative incentives, and we would welcome the opportunity to work 
with this Committee to develop a comprehensive national maritime policy. 

We request that this statement be made part of the hearing record on S. 2386. 
Sincerely, 

Herbert Brand, 

President. 

The Seafarers International Union 

OP North America, AFL-CIO, 
Washington, D.C., AprU 25, 1978. 
Hon. Daniel K. Inouye, 

Chairman, Subcommittee on Merchant Marine and Tourism, Senate Committee 
on Commerce, Science, ond TraTaportation, Russell Senate Office Building, 
Washington, D.C. 

Dear Mr. Chairman: The Seafarers International Union of North America; 
AFL-CIO, wishes to express its support for S. 2386, legislation to facilitate equal 
access and pooling agreements in the United States foreign trades. The Seafarers 
International Union represents seamen manning American-flag vessels of all types 
engaged in our nation's foreign and domestic shipping trades. 

The SIU ia concerned that American-flag operators do not have the opportunity 
to equally and fairly compete for cargo with foreign-flag operators because of the 
overtonnaging that now exists on the world shipping market. Foreign-flag opera- 
tors have engaged in "dumping" of this excess tonnage on the U.S. trades. These 
vessels have freely entered our trade routes, and have obtained much cargo at the 
expense of U.S.-flag shipping because of predatory rate cutting 

S. 2386 attacks these problems by increasing the abihty of U.S.-flag operators 
to participate in the carriage of our hner trade. It provides equal access by Amer- 
ican and foreign carriers to cargo by facilitating the adoption of reciprocal ocean 
transportation agreements. Such pooling agreements can be adopted under Section 
15 of the Shipping Act of 1916, but the agreements brought under this section 
have seldom - been implemented without detrimental administrative delays. 
Approval of pooling a^^ementa by the Federal Maritime Commission (FMC) 
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attenUUfes jresrs due to the general requirement th»t » bearlBg be held* before 
^iprovsl whenever there ia a prottitt to an aereeiDefit. S. 2386 proTides for 
prompt implementation of pooling agreementB, allowing them to become effective 
"" 'G unless the FMC exercises its power of auspen- 
greatly promote the uae of equal access ond cargo- 
cargo carrying opportunities for United States- 
nag vessels. 

In addition, the bill provides that all U.S. and foreiga-flag carriera receive equal 
treatment under the law. Ail carriers have equal access to cargoes in the trade,. 
and no pooling agreement is immune from antitrust laws if it prohibita other 
carriers from participating in ttie trade. 

The SIU strongly supports S. 2386 because it contributes to the eflort to in ure 
that the U.S. wlU have & merchant marine capable of meeting- onr nation's eco- 
nomic and defease needs. 

Itisanimportantatepin the development of a comprehensive national maritime 
policy to foster a strong and viable merchant maiine. The legialation is of vital 
importance to the nation, and, therefore, the SIU strongly urges its adoption. 
We request that this statement be made a part of the hearing record on 9. 23S6. 
Sincerely, 

Paul Hall, Prendent. 

F THE Board, Sea-Land- 

Sea-Land Service, Inc. is grateful for this opportunity to submit comments on. 
S. 2386, a Bill to amend the Shipping Act, 1916 in regard to what are termed, in. 
that bill, "reciprocal ocean transportation agreements." 

The Committee is aware that Sea-Land is the major American liner company 
which pioneered the development of containerization and now provides service to 
over 137 ports in more than 56 countries and territories. We have reviewed S. 2386 
from the perepective of our experiences in differing trades in' various parts of 
the world. 

8. 2386 offers a basis for a reappraisal of substantive provisions of the Sliipping 
Act, 1916 to bring them into line with the reaUties of international liner shipping 
today. Such a reappraisal is, as recognized by this Committee, overdue and must 
include determination of national maritime goals and policies. 

For simplicity and ease, we will refer to all the various forms of "reciprocal. 
* — isportation agreements" for trade rationaUwition as "pools" in this 



Pools cannot be evaluated in a vacuum. Their desirability depends upon both 
conditions in the trade for which a pool is being considered and the objectives 
sou^t by carriers involved. That includes questions such as: 

What is the nature of the competitive environment? 

What share of the total liner commerce is to fall within the scope of the pool? 

Do the governments of those countries served control cargo or access to the 
trade? 

Is the governmental control by the other country or countries discriminatory 
against iLS.-flag shipping? 

How will the gool and any applicable conference affect each other? 

Due care in analysis will show that the purpose, structure, desirability and 
practicality of pools will vary from trade to trade. Pools are not necessarily as 
effective in all trades, may be desirable in some trades, are essentiid in otiiere, and 
may not be in the public intorest at all in still others. 

Depending upon differing economic forces, types and volumes of cargo, numbers 
and nationalities of carriers, types of vessels employed and maritime policiea of the 
trading nationa; the need for and nature of the pooling agreement will vary 
greatly by trade. What might be an excellent commercial situation in one trade 
could prove a disaster in another. 

In 1972, Sea-Land was signatory to, and a proponent of. Agreement 10,000 to 
form a pool in the North Atlantic. The effort to implement that agreement 
ultimately died after lengthy hearings before the FMC. We also were signatories 
to, and supporters of. Agreement 9981, the discussion agreement for exploring the 
possibilities of a pool for the Trans-Pacific trade. For t& past year, we liave been 
en^tged in efforts to gain reasonable access to the pools which control the U.S.- 
Brazu trade. Sea-Land has thus far been excluded from those pools and, therefore, 
from the trade which is closed through the pool agreements. 

S. 2386 addresses two issues which in our estimation deserve this Committee's 
attention: 
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First; the character of poola which ou^t to be allowed in U.S. trade; and 
Second; facilitation of the implementation of pooling agreements without the 

sometimes inordinate delays experienced by Section 15 applicants. 

To underscore a most important point, we respectfully aak this Committee to 
uae great care to assure that Congress does not create a law which would permit 
anv existing or new pools to exclude any U.S.-flag carrier from a U.S. trade. 

Sea-Land believes that It ia in the public interest for Congress to dictate that 
every present and future pooling agreement subject to the SUpping Act, 1916 be 
Inquired to satisfy the following mandatory criteria; 

1. Membership and participation is open at all times, and without unreasonable 
delays, to all U.S. -flag liner companies applying and having abiUty and intention 
to serve the trade. 

2. Membership and participation is open at all times, and without unreasonable 
delays, to all "reciprocal carriers" applying and having ability and intention to 
serve the trade; unless the Government of the reciprocal country elects to limit 
the participation of its carriers. 

3. Third-flag carrier membership by carriers having ability and intention to 
serve the trade is not restricted unless there is a government-to-goveinment 
a greement, between the United States and reciprocal country, which provides 
for restrictions upon such carriers. 

4. The collective pool share of the U.S>flag liner members is not less than the 
collective pool share of the reciprocal carrier members. 

5. If the reciprocal country authorizes reciprocal carriers to use vessels registered 
in other countries, the U.S. -flag carriers aie assured a right to use non-u!^S.-flag 
vessels within the U.S. -flag poo! share. 

6. Cargo subject to the pool is only that cargo the ocean carriage of which 
originates and terminates in U.S. or reciprocal country ports within the geographic 
scope of the pool agreement. 

7. There is full and free competition among U.S. -flag carrier members for cargo 
witlun the U.S.-flag poo! shaie if tlie U.S.-flag members, including any newly 
admitted member, are not in unanimous commercial agreement as to negotiated 
eubshares. 

8. Military cargoes within the scope of the 1904 Act and U.S. mail are not in- 
cluded within the pool or subject to equal access. All other non-pool cargoes are 
subject to equal access by U.S. carriers, and reciprocal carriers. 

9. All matters pertMiung to service, operating assets, port calls, cargo or vessel 
routing, and methods of physical operation applicable to U.S.-flag carriers are not 
imposed by governments, and if determined by the pool are to be determined by 
commercial negotiation among the pool members. 

10. The pool and its members are subject to effective self-policing utilizing a 
strong neutral body. 

11. There are no provisions of the pool agreement, or of any related coitference 
agreement, and no requirements of the government of the reciprocal country 
which discriminate against, or limit entry by, or unreasonably inhibit or restrict 
operations of, any TJ.S.-flag hner company beyond limitations permitted under 
criteria 1-10 above. 

Wo urge the foregoing as mandatory standards because we believe it would be 
inequitable for any U.S.-flag carrier willing and able to serve a U.S. trade to be 
barred from the trade due to inability to enter pools, or if admitted to pools to be 

filaced under restrictions which prevent the public from receiving the highest 
Bvel of service and technology that carrier can offer within the agreed U.S.-flag 
share of the pool. 

S. 2386 should not be considered a substitute for S. 2008's anti-rebating pro- 
visions, or for the bill (H.R. 9518) passed by the House of Representatives on 
March 22. 

S. 2386 contemplates that accelerated implementation of pooUng agreements 
would be available only if independent carriers are able to enter and compete in 
the trade served by the pool. We do not object to that. However, we point out 
that where pools and independents operate side by side the incentives to rebate 
will still be present and the need for additional means to combat rebating will also 
remain. Even in a pool situation in which there are no independents there exist* 
possibility for rebating. Therefore, this bill cannot be considered a substitute 
for S. 2008. 

We also respectfully point out that few major U.S. ocean trades are served by as 
limited a number of carriers as found in the Latin American trades. Establishment 
of pools in other major trades would require hard and sophisticated negotiations 
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for a year or moro before agreement could be reached. 8. 2008 is needed to provide 
effective means of combating rebating whOe any S. 2386 pools are being negotiated 
of if such negotiations faU. 

We have concerns about the definition of "Reciprocal carriera." The United 
States ought not tell other countries that their carriers must meet a certain flag 
teat. In fact, overly restrictive definitions can be damaging to U.S.-flag carriera. 
"Reciprocal carriers" should not be defined by flag. To do bo would preclude a 
foreign nation with limited carrying capacity from appointing a U.S.-flag carrier 
as qualified to serve as its national carrier as well. This sort of designation is 
permitted under the UNCTAD proposed Code of Conduct for Liner Conferences. 

We recommend that "reciprocal carriers" be defined as "any carrier designated 
as a national carrier by the government of the reciprocal nation which is the ocean 
port destination or origin of the cargo." 

The foregoing definition will also accommodate multinational consortia. 

With respect to the flag requirements of the U.S. carrier participants in any 
pool, the bill should require the use of vessels of United States registry for export 
voyage departures from the U.S. ocean port of origin and import voyage arrivals 
to the U.S. ocean port of destination. 

That provision will thus accommodate the important use of small feederships 
in certain geop-aphic regions of the world. The feederships are used to meet foreign 
cabotage requirements or to enhance and bolster the U.S. flag transoceanic or 
"line haul" vessels employed in the trade. 

Turning to the second main issue addressed by S. 2386, facilitating implemen- 
tation of pooling agreemenia, Sea-Land is entirely sympathetic to efforts to 
reduce delays in implementation of all Section 15 agreements, not only those 
relating to pools. We believe there is much in favor of amending Section 15 to 
avoid unreasonable delays. 

However, our experiences in recent FMC proceedings regarding pooling make 
UB extremely wary of the concept of permitting a pooling agreement to go into 
effect immediately upon filing with the FMC. We believe the public interest 
requires that there be public notice and some opportunity to be heard in opposition 
before a pooling agreement can go into effect. 

We therefore recommend that there he opportunity for protestants to show, 
after hearing completed within not more than 60 days after Federal Register 
notice of the filing of a pool agreement, that the agreement does not satisfy the 
mandatory criteria we recommended earlier in this statement. The burdens of 
proof and persuasion in such an FMC proceeding ought to be the same as for a 
preliminary injunction action in a U.S. District Court. If the burdens are met by 
the protestant, the agreement ought not be allowed to go into effect until approved 
after a full hearing on the merits. Even then, a time limit for reaching fmal 
decision ought to he imposed. We suggest 180 daj^. 

Sea-Land believes that, subject to the notice and protest rights which we have 
suggested, the broader concept of making all Section IS agreements filed with the 
FMC lawful and enforceable until disapproved after hearing, and the concept of 
placing exclusive jurisdiction over activities subject to Section 15, including 
punishment for violations, in the FMC, both to be worthy of serious consideration 
this Committee for possible incorporation into a revision of the Shipping Act, 
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For all the foregoing reasons, we think that S. 2386 serves as an effective vehicle 
for further analysis of Section 15 of the Act and determining the future direction 
of maritime industry regulation. 

Sea-Land again thanks the Committee for this opportunity to comment upon 



Statement of the New York Chambeb of Comugrcb and Industrt 

My name is Alfred D. Payne. I am Director of the Import-Export Department 
tor the New York Chamber of Commerce and Industry. We welcome ttus oppor- 
tunity to present our views on what we consider to be a critical aspect of the pro- 
posed legislation on 3-2386. 

For the record, the New York Chamber of Commerce and Industry is the oldest 
Chamber in the United States, having been founded in 1768. It is composed of 
about 2,000 members engaged in business or the professions, the majority of whom 
work and reside in the New York Metropolitan area. Its membership is broadly 
representative of the commerce and industry of New York City and the New 
York Metropolitan area and it includes banking, finance, trade, ' 
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ehlppjng, transport Fition, constructioa, ftnd public utilities, among others and all 
the aooulary servie«s and profesaions which support the operations of the nation's 
and the world's leading business comrnunity. In addition, our memberahip con- 
t&ios a Urge group of firma involved in international trade. 

Tbe New York Chamber of Commerce and Industry opposes increased regula- 
tion ol traitaportation in foreign commerce. We believe that no one nation can 
properly exercise jurisdiction over international commerce, and that efficient, 
reliable common carrier service, providing adequate space for American shipper* 
and consignees at competitive rates is essential. We believe that the ocean freight 
Conference system with strong U.S. Flag partLcipation, is the best vehicle for 
accomplishing this objective, but not to the exclusion of reliable Non- Conference 
carriers who wish to compete for the traffic. 

In stating our objectives we use the terms "efficient, reliable . . . service . . . 
adequate space , . . competitive rates". These are relative terms which mvisl be- 
uiLderstoodia the context of today's international trade environment: an inten-sely 
competitive environment, one which has changed dramatically since the enactment 
of the Shipping Act of 191G and, indeed, since World War II. 

In the post-war era. Western Europe and Japan underwent a new industrial 
revolution which, during the past fifteen years, has put them in a position tO' 
compete effectively for industrial product markets, not only in the United States, 
but also against United States producers in developing third world markets. This 
ia the new reaUty of international trade. Our past concerns in regulating inter- 
nationfd shipping focused on assuring that Americans could compete against othei- 
Americans for foreign markets on an equal footing. Toda^ our concern must focus 
on assuring that American industry, as a whole, is competitive with European and 
Japanese industry in cross trading as well as in third markets with respect to 
transportation costs. In this context, efficiency has two aspects. In cross trading 
between the United States and Europe, and the United States and Japan, we 
must be concerned with capacity utilization in both dii'cctions. Since complete 
balance is improbable, vessels serving these trades will be overtonnaged in one 
direction if service is adequate in the other. Our concern must be that the costs 
of this unavoidable inefficiency arc distributed equitablv among shippers in both 
■ '■ * ■ - ■ " e Conf 



trading countries within the C . 

We should be concerned that Conference carriers in the major croastrades are 
not subject to regulations, requirements or coats which are out of line with our 
partners at the other end of the trade. 

We should be concerned that Conferences serving these trades are constituted 
so that developed, developing and underdeveloping markets or countries are not 
incQudert under the same Coiiference umbrella. 

We should be concerned that overtonnaging in both directions does not occur 
within a Conference serving developed nations due to individual members' poof 
investment or market judgment. 

By holding out the plum of authority to rationalize service under specific con- 
ditions of Conference structure and reporting requirements, we might gain a 
medium of control over our destiny in the trades between highly developed coun- 
i^ies. We view this as a problem of negotiation, not legislation. 

In the area of trade with developing and underdeveloped countries, we have a 
different situation and a different aspect of efficiency. In these markets, w& are 
competing with European and Japanese producers, and to make us effective com- 
petitora over the long term, the carriers serving us must be efficient or more 
efficient than those operating from Europe or Japan. If they are not as effici- 
ent, we must determine why and take appropriate steps to remedy the problem 
Cargo sharing, revenue pooling or others in these trades will be counterproductive 
to U.S. producers, carriers and our economy if, in conferring the cargo on Selected 
carriers, we do not demand rates which will allow U.S. shippers to compete with 
European and Japanese shippers. 

In these trades, traffic moving to the developing country wDl bear the brunt of 
both volume and cost since the return of cargo tends to be lower valued, lower 
technology materials. In these circumatances, the connotations of terms such as 
elficiency, adequacy of space and competitive rates are entirely different. 

The concepts embodied in S-2386, recently introduced in the Senate, which 
would confer rights upon carriers to establish agreements to pool cargo, rationalize 
sailings and/or apportion earnings between U.S. Flag and reciprocal carriers if 
they meet the simple test of 60-50 accesa t6 controlled cargo overlooks the real- 
ities of cn;npetition in toddy's world trade environment. 

We believe that the Conference system with strong U.S. Flag participatioa ia 
the best vehicle tor accomplishing our objeotives. We believe that the absence of 
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Q would, ia Uie long term, weaken our competitive 

^ , _/ major nwi-U.S. liner company in the wodd today 

a serving not only tbe TJ-3. trade, but trade between over-developed countries 
&nd developing couniriei Where wt compete for business. Wittiwrt an effident,' 
■coBt competitive U^S. ETtLf fleet wliat WiH prevent these caniers from subsidiimg 
rates in other trades with high rate structures in the U.S. tradet When our businesR 
■dries up, they will still have .business. The U.S. Flag carrier does not enjoy this 

Our support tor the U.S. FI^ merchant marine is based on today's critical fasue, 
the success of. Americtui business in a tough, competitive, commensal worid. The' 
U.S. Flag carrier is a means to that suoeeas and not an end in itseAf. 

ACTION aCCOllUBIWED 

In order to afihieve tbia trtijoetive, we would «ugg«t that the F&IC review 
existing Conference agreements In the context of today's commercial realities and 
revoke those agreements wtiich do not meet the tests of eidsting law. We refer 
particularly to the discrimination provisions of sections 15 and 17 of the Stupping 
Act. 

Finally, the fMC should be encouraged to proniote negotiations between ■Con- 
]terM«!as and shipper groups, jierhaps a U.S. Shippers Council, to establish a pat- 
tern of inforniatioB eichan^ and commitments in return for concessiouB witii 
respect to increased Ccmference prerogatives. In this last area, the exntenee of a- 
legally recsgnized U.S. Shippers Council operating in the role of negoUator with 
Conferences would strengthen the fMC by putting it in the role dC anbtrator, 
interpreter and enforcer of maritime policy for tihe users and providers <rf liner 



Statement or Pubpobk and Co»«PoarnoN or thb U.S. Shtpp^rb Covncil 
AoAEZD Upon bt the Joint Committee on SmrMSRBCOTJNCiMi op the Iitms- 
NATioNAi, Tbaffic Committee of the New York Chamber of Cohirbce 
AND Indostry and the Americal lifPORTBRB Association on Sbtt«iibsr 2, 
1976 

1. OBJECnTK 

The foreign commeroe of 1^ United States plays a vital role fat ito overall eeo- 
Bomic stability and development. The objective <rf the counoil is to c«titribnte to 
the orderly development of foreign commerce by promott^g ooopenAion, under- 
standing and efficiency aramg and between all of the Mrvicee supporting iuteraa- 
tional commerce and their principal !»««, United States importers and exporters. 
In pursuing tbia objective, the Council will coBcem itself witih all matters rdating 
to transportation and suroorting servicoB. 

The Council, on behalf of U.S^ importers and CKportert, tvmild: 

Seek to obtain equitaUe uid st^ible general Tate siructures and favorable terma 
and conditions of service from carriers and oonfwenoes of oarriera; 

Exchange infonnation with carriers, eonfei«Mee and rate burewoa -eaaoemiBg 
trafRc ana transporation data; 

Provide for effective analysis of sucAi iBfonuartao* for improv«d denaloQ-auUiig 
on the part of individual importers and exportOFs; 

Appear before the Federal Maiftimc <Ca«imi^«D, tlie CivB Aeronairtice Board, 
the interstate Commeree Commission, port authoritiiee and atber fedend, staire 
.and loc^ govermnental agencies 'to urge thift tfc« taMnest of Bhii^>erB im aavad, 
efficient and economy orf traoeportation aad competitive altemativea ia tranaport»- 
tion be taken into aceount. 

The Council wouM make its seeds and pcaitions kDOWB to the carriers and to 
■conferences of carriers as well as all other pne-rtders of servioea aOeotiug iMteraa- 
tional transportstioB c^iceming rate, taril and doounacntatio* BMvtteiiB, aa well 
as general policy issues. The CouncU would, from time to time, aeek Itgialatton 
believed to be beoefieiail to intematkmal chipeers aMi to ttte oomrKree «f the 
United States, and would oppose legislatios whidt, in ihe view «f the Conoeil is 
harmful to theoe vital interest«. The Counefl would further provide for the «d«tca- 
tion of importers and exprnlNS oonoeraktg tfae wtracaoies -vt traneportatioa and 
transportation regtricrtioB through tie pt^ilieatien of inatruolional matoida and 
the conduct of seminars. The Council would also seek to exchange informatiea 
witii ageneies of foreign goveraniMits regarding traaMportattieM issues jtfeoted by 
such govemmeBts. 
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1. UXyBKBSHIP 

Any U.S. Finn or corporation or U.S. Bubsidiar; of an^ non-U.S. firm or 
corporation engaged in or proepectively engaged in exporting or importing 
merchandiae in which it haa a proprietary interest is eligible for membership. It is 
intended that one ofBcial membership would be extended to a corporation or Its 
subeidiaries. 

Memberahip would not be extended to carriers of any mode in domestic or 
foreign trades, or non-vessel operating common carriers, frieght forwarders, cus- 
toms brokers, consolidatora or trade associations. 

Election to membership shall not abridge the right of Individual action bf any 
member, even though such action may be contrary to the Council's position. 



STBUCTUHB ANO KE8P0N81BII.ITIE8 OF TBE EXECHTIVE COMMITTEE 

There shall be twelve members of the Executive Committee as toUowa; 

1. President. — The President shall be the presiding officer of the U.S. Shipper's 
Coimcil. It shall be the duty of the President to preside at all regular and special 
meetings of the Executive Committee and the Board of Directors, to establish 
all Standing and Special Ad Hoc Committees of the Council, unless otherwise 
provided for by r^oltition of the members, and he shall be a member ex-officio 
of all such Committees. 

2. l»t Vice Pretident. — Chairman: Policy, Legal and Legislative Committee: 
Supported by counsel this committee will report upon and recommend national 
le^^ation affecting International Transportation and will present the Council's 
position to the Congress and/or Administration on all legislative matters as di- 
rected by the Executive Committee. 

This committee will: 

Analyze and report upon the activities of the federal International transport 
regulatory agencies; 

Present the Council's position to regulatory agencies as directed by the Execu- 
tive Committee; 

■ Keview and report upon organization, status, personnel and procedures, and 
matters affecting practice before such agencies; 

Recommend policy positions the Council should take to the Board of Directors. 

In tile absence of the President, the let Vice President shall preside at meetings 
of the Council which would require the presence of the President and shall assume 
all duties of the President as necessary. 

3. Vice President. — Chairman: Planning and International Liaison Committee: 
This committee will provide liaison between the Council and other Shippers 
Coimcila through the world. As appropriate it will recommend that the Council 
support positions and programs undertaken by the U.S. Council, 

It will maintain liaison with other U.S.A. and foreign organizations to support 
all realistic programs to simplify international trade documentation, distribution 
and otlier areas related to the improvement of world trade. 

It will review, organize and assign to appropriate committees all questions and. 
projects referred to the CouncU for investigation or action. 

4. Vice President. — Chairman; Nominating and Education Committee: This 
committee will be responsible for the nomination of members of the Board of 
Directors, Executive Committee, and Chairmen of Standing Committees. It will' 
also be responsible for the structure and design of educational programs, seminars 
and provide liaison with Universities and oUier institutions having international 
transportation programs or curricula. 

6. Vice Preaident. — Chairman: Membership, Auditing and Finance Committee: 
This committee is responsible for: 

Promoting membership in the Council, receiving applications of new members, 
approving or disapproving such applications and recommending the Board of 
Directors acceptance of those applications approved by the committee. 

Auditing or reviewing and making recommendations on audits performed on 
tbe national and regional levels of the financial and operational performance of 
each unit. 

Reviewing and making recommendations on budgetary requirements of the 
Council, dues structure, and all other matters of a financial nature. related to the. 
Council s affairs and responsibilities. 
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9. Treaturer.-^The Treasurer ehall coUeot all memberBhip dues, fees and assess- 
ments and receive all moneys donated or otherwise nven to the Coimcil wliich 
have been accepted by the Executive Committee. He shall maintain financial 
records and report results to the Executive Conunittee and the Board. He shall 



preside at meetings of the Regional Steering Committees, appoint regional c 

mittee chairmen unless otherwise provided foF by resolution of the members, and 
he shall be a member ex-officio of all such oommitteeB. 

The Regional Steering Committees shall be composed of the Regional Vice 
President, Treasurer, Administrator and Chairmen of the Regioniu Standing 
Committees. 

12. Exeevlive Dir«ctor.-~The Executive Director, subject to the orders of the 
Board of Directors, and under the guidance and supervision of the President, 
eball be responsible for the management of the offices of the Council; for the 
maintenance of informational services to the meml^ers; for haison with Govern' 
ment asencies, and carrier conferences and associations, as well as the various 
regionar groups within the Council. 

The Stecutive Director shall also serve as the Corporate Secretary. In this 
capacity he shall cause to be kept a record of ail meetings of the membership the 
various committees, the Board of Directors, and the Executive Committee. He 
shall perform such other duties as may be required by law. 

He shall recruit hirn and direct the activities of the executive staff including the 
Regional Administrators as approved by the Executive Committee and author- 
ized by the Board. All salaries shall be determined each fiscal yvax by tlie Board. 
Regional staff shall be hired by the Regional Administrator subject to the approval 
of the Executive Director and the Regional- Vice President. 

In addition to the Executive Committee and the committee organizations de- 
scribed therein, the headquarters organization will also contain national chair- 
men of the Liner Committee, the Ports and IntermodaJ Committee, the Air 
Transport Committee and the General Business Committee. The chairmen o£ these 
committees will be nominated by the Nommating and Education Committee and 
will be appointed by the Executive Committee after review by the Board. The 
responsibtlities of these officers are as follows: 

1. Liner Committee. — This committee will keep abreast of all activities and events 
In the areas noted below conduct research and recommend courses of action to the 
Executive Committee. In pursuit of their objectives the committee or sub-commit- 
teea thereof may meet with carriers, conferences, associations, bureaus and govern- 
ment agencies to elicit information and help clarify issues and problems. With the 
approval of the Executive Committee the committee will negotiate agreements 
on specific subjects whith the carriers and groups named above. Detailed minutes 
of all such meetings will be reported" to the Executive Committee. The areas 
re^onsibility of the committee will include but not be limited to the following: 

1. Ocean Freight Rates (not dry or liquid bulk charter): (o) General rate 
increases by individual carriers conferences or rate agreement groups. (6) 
Mini-land ridge rate levels, divisions of revenue and services (coordinate 
with Portsandlntermodal Committee). 

2. Surcharges: (a) Congestion surcharges (coordinate with Ports and Inter- 
modal Committee), (b) Bunker surcharges and (e) Currency adjustment 



3. Ocean Freight Tariffs: (a) Amendments or changes in rules or regulations 
(6) Tariff interpretation, and (c) Tariff structure and composition. 

4. Port Charge (coordinate with Porta and Intermodal Committee) : (a) 
Handling, (i>) Wharfage, (c) Storage, (tf) Equipment rental, and (e) Demur- 
rage. 

5. Carrier Service: 

(a) Frequency of sailings; ports of call, (6) Level of direct or indirect port 
service, and (c) Equipment and facilities utilization and efficiency. 
2. Ports and Intermodal CommUUe. — This committee will meet with officials of 
Ports, Port Authorities, associations of Ports and government agencies to discuss 
shippers' interests with the object of promoting the general efficiency of Port 
services at the ieast possible cost to the importer and exporter. The council would 
seek to maintain and improve consultation between Port users and Port manage- 
ment on ail matters of common concern. The committee would further advise 
shippers on specific port problems and if need be, take up these issues on behalf 
of shippers with the authorities concerned. 
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- nu ooBimittec vdl also conaider aliort nod long term probJems Tdated to. the 
-taaufet and interefaance ot Cftrsa and equipme«it betwoen modes includiag 
dUBuatic tramport, necUag m neoeaaarjr witb pforidaro 1 sErvine in tfaese ama 
4a doidy. and resolve problema. 

The nwuotttee wiU work to facilitate the-tnovenieat of fniskt betwaen Ud9.Av 
Jind Canada/Mexiea aad VS. freight via Caiuida/M^ea .to overseas faniliUes: 
■etmt of euBtuns ckaranee: avail^ilitr of traoBportattoa servioee; port and ililMM 
IfadlWaa iaCanada and Mwcieo ; docmoontation reguirementB. In the ooirne of Ma 
work, it should conault with, and teqoest aetian, by vtber c<Haaiitttt« «n maHttm 
-pvptainiBcto these aotivitie*. 

,.:t.Air. ?Vaaap«f CamTaaltie: This oomtnittM wiU be <cccADi>Bd and wJU ap w ate 
in a fashion similar to that described for the Liner Committee ^ove, addMSfiiig 
isMiM aod iproUatas rdated to the iateraaXiosal iiMiapoTtatdsB df eango bf. air. In 
addltioD, it win >c(BMxni itself with mrport. facilities and op^atkinB, f uncttcming 
in a ifashion simflar to th« Pcrts and Int«nnedal Comaoittee desenbed i^oveJ 

4. Gentrai Otttineea 'CenrntitUe: This CMnauttee will eonaiderall Blatters reiaied 
to intematiOBal trade oot «Dverod hf. the activitiee of the steoding ooinBirttem 
described above. It will eatablish sub-committees descritoed btiov. . It wiU 
■eaUblisb sub-eomnootteee at the nationaj -or Tegiaoal level to consider matters in, 
ibut not limited to, the ioUowing areae: 

1. Data CoUeotioB-EDP; To promote ^he utilizaticia of all participaBto 
in international trade, of the meet modem t«ehniqnee of idata cdleotion, 
pnaoeaaiiic and distribution. To assist Uk Council in its rMearcb aSorta by 
ide^ifyii^ and reeommendatiMi existing EOP techniquea to >devel«p imioi' 
nttUion for use by the CctaafA. 

i. DoenmentatitiB: To Iceep aoir^let^y icuir-oit yrHh devclopmrata and 
matters pertaining to afiipliaeation of intcHMiaonal ahippcns doeiiiBeate, 
ooding syatemB and onstoms documeotatiffo. Tbe ceiaaul4>ee should work 
cloaely wttk XCIXD soil other aimiilv orgaoiiatioiu tiu«ngh the world. 

3, htauamee: "Skt enBore that gaads mowe in intamatioBal oommeroe witti 
ttdecpMtto pvMeetiMt, emnmensitfate wMJt Uk UahMity of all parties eonoeraed, 
<andtl>st equal matoction in caaesof Iom or damacs be afforded 'all portaee to 
HheDaovament. The CcMinittee objeetivee ahall iBclude, but ovt bexestriotad 
to the following: matters pertaiiudg t« loas and damage «lains, usifonn 
claims farms; UmHation of liability, dsim eettktiaeai, prooedurea, claim 
{MieveidJoD activities, anduding packnif and. loading uathods, amd partici- 
pation widi eanriers in daim >preveBttion fvograma. 

It will «JN issue advisories to the nenberahip hi^li|^1in( problems of 
exoeseive pilferaae «r damage e«istia« at aty VS.A, or Fweign port i/tgeUKr 
with imiiiiaiaiiiiiliiliiiiiii on bow to avoid w reduce losses wkan sbipi^iig iA or 
from suck locatiani. 

4. DMributkn: To «cnoern itself with d aiqiecta ef physicid baadllng of 
cargo in into-oational -tcade i&eludiBg bvA aqieeta as proper paclcing and 
Whrii^e for the -vanooe modei; (tf intcmatiNial ImiispvrtatiOB. It will serve 
ae aa artHarmation reBoureps to tbemeaibrasaB «wtt as « center far rcMew and 
ooMBneBt on any and all etand^rds' lix labeling and packiog (including 
hazardous materials), proposed or promndgated W cDBierenoes, rognlatory 
bodies w oldiBr is' i^ VM. -or abroad affedaag U:fi. import «r o^Hftt trade. 
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